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Summary of Developments . . . 


Legislative enactments in certain Southern 
states and other materials becoming available 
during January-February, 1956 make up the 
bulk of this issue. However, certain decisions 
and other legal documents produced since May, 
1954 have been included to complete the com- 
prehensive coverage from that date begun in the 
first issue. 


Education 


COLLEGES AND UNIVveErsiTiEs. A most important 
development in the field of public education 
came in a statement by the United States Su- 
preme Court, in declining to give a second re- 
view to a Florida case involving the admission 
of a Negro to a graduate professional school of 
the state university. The Court held that the 
principle of the initial decision in the School 
Segregation Cases is applicable alike to all levels 
of public education, but that the factors which 
may permit some delay under the second or 
“implementation” decision in those cases are not 
involved in admission to graduate professional 
schools, (p. 297). The United States Supreme 
Court also affirmed without opinion a decision 
of a three-judge federal district court requiring 
the immediate admission of a Negro to the 
undergraduate school of the University of North 
Carolina, (p. 298). In Alabama a federal dis- 
trict court ordered the readmission of a Negro 
student who had been admitted to the state uni- 
versity under order of the court, then temporar- 
ily excluded because of difficulties which arose 
upon her admission, (p. 323). The student in- 
volved was later permanently expelled by the 
university authorities, (p. 456). In Texas two 
colleges were ordered to admit qualified Ne- 


groes, (pp. 323, 324). 


Pustic ScHoots. In Louisiana a three-judge 
federal district court held that, following the 
School Segregation Cases, there was no serious 
question as to the unconstitutionality of Loui- 
siana statutory and constitutional provisions en- 
acted in 1954 authorizing exclusion from public 
schools on a racial basis under the “police 
power, (p. 805). Following that decision a 
single-judge district court ordered the admission 
of Negro children to public schools in Orleans 
Parish, (p. 806). A federal district court ruled 
that integration of public schools in Van Buren, 
Arkansas be started in 1956, (p. 299), and an 


injunction against interference with the integra- 
tion efforts of school officials in the Hoxie, Ark- 
ansas, school district was made permanent (p. 
299). In Ohio, a United States Court of Appeals 
overruled a federal district court’s ruling which 
would have had the effect of postponing inte- 
gration of public schools in Hillsboro, Ohio, (p. 
311). The Bowling Green, Kentucky, school 
board moved toward integration of the city 
schools, (p. 455). In Tennessee a federal dis- 
trict court held that a reasonable date for ad- 
mitting Negro students to a public high school 
instead of sending them to another county would 
be the fall term of 1956, (p. 317). In Texas a 
federal district court dismissed an injunction 
suit brought by Negro school children because 
equal school opportunities were found to be 
furnished to both colored and white, (p. 318). 
In West Virginia school boards in two counties 
acted to begin admission of Negroes to previ- 
ously “white” schools before the issuance of 


final decrees in pending federal court cases, (pp. 
319, 321). 


PrivaTE ScHoots. The full bench of a Penn- 
sylvania Orphan’s Court affirmed an opinion by 
a single judge of that court holding that the 
provisions of a will restricting admission to Gi- 
rard College to “poor white male orphans” were 
valid and to be followed literally even though 
Philadelphia city officials administered the trust, 
(pp. 326, 340). 


LecisLaTion. The legislatures of Georgia (pp. 
418, 420) and Mississippi, (p. 422), took action 
permitting the closing of the public schools, and 
the legislature of Alabama took action to confer 
judicial authority on school officials under cer- 
tain circumstances relating to pupil placement, 
(p. 417). Also, in Mississippi the legislature 
moved to require complete disclosure of mem- 
berships in organizations by all state teachers, 


(p. 425). 


Recreational Facilities 


In Tennessee public golf courses in Nashville 
were ordered opened to Negroes on a non-seg- 
regated basis, (p. 346). Alleged racial discrim- 
ination in admission to private amusement parks 
in Ohio, (p. 360) and Pennsylvania, (p. 366) 
was ruled illegal on the basis of statutes in those 
states. The legislature of Georgia authorized 
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the closing and disposal of public recreational 
facilities by the Governor at his discretion, (p. 
426). 


Public Housing 


Charges of racial discrimination in public 
housing were involved in cases in Georgia, (p. 
347), Illinois, (p. 350), and Missouri, (p. 353). 
In the Missouri case a federal district court 
found that the St. Louis Housing Authority had 
discriminated against Negroes in renting public 
housing units and issued an injunction to pre- 
vent such discrimination. In the Georgia case 
a federal district court refused to grant an in- 
junction against the housing authorities, holding 
the separate housing which had been constructed 
for Negroes to be substantially equal to that 
furnished for white persons and that such ar- 
rangements continued to be valid. 


Transportation 


A United States Court of Appeals held that 
the federal Civil Aeronautics Act created an 
enforceable federal civil right as against alleged 
racial discrimination by airlines outside the con- 
tinental United States and remanded the case 
involved to the federal district court, (p. 356). 
A North Carolina statute requiring racial segre- 
gation on intrastate buses was involved in liti- 
gation which a federal district court refused to 
remove from a state court, (p. 357). The legis- 
latures of Georgia (pp. 428, 429) and Mississippi 
(pp. 430, 431), acted to continue required racial 
segregation in stations and waiting rooms for 
intrastate passengers. The Georgia statute would 
force one waiting room to be marked for both 
interstate passengers and colored intrastate pas- 
sengers. 


Interposition 


Five states, Alabama, (p. 487), Georgia, (p. 
438), Mississippi, (p. 440), South Carolina, (p. 
443), and Virginia (p. 445) passed acts or reso- 
lutions to interpose their sovereignty between 
the operation of the decision of the United States 
Supreme Court in the School Segregation Cases 
and their states. The Attorney General of Vir- 
ginia issued an opinion construing the efficacy 
of the interposition resolution in that state, (p. 
462). A “Declaration of Constitutional Prin- 
ciples” (“Southern Manifesto”), was announced 
in the United States Congress, (p. 485). A pro- 
posed implementation of the Fourteenth Amend- 
ment to the United States Constitution permit- 
ting segregation was introduced, (p. 447). The 
REFERENCE Section of this issue contains a 
study of background material pertinent to the 
doctrine of interposition, (p. 465). 


Other Developments 


Suits were brought against hotels in California 
(p. 378), and New York, (p. 379), alleging il- 
legal racial discrimination under state statutes. 
In the latter case the rights of a white person 
were found to be protected under the act. The 
Supreme Court of Appeals of Virginia declined 
to proceed further under a remand order from 
the United States Supreme Court involving a 
Virginia statute prohibiting racially mixed mar- 
riages, (p. 404). Rules applicable to the “non- 
discrimination” clause in federal government 
contracts were issued by the Government Con- 
tracts Committee, (p. 458). The legislature of 
Mississippi passed several acts reported to be 
designed to strengthen racial segregation in that 
state, (pp. 433, 449, and 451). 
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authority to decide constitutional questions. 
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UNITED STATES 
SUPREME COURT 


EDUCATION 


Colleges and Universities—Florida 
State of FLORIDA, ex rel. Virgil D. HAWKINS v. The BOARD OF CONTROL, et al. 
United States Supreme Court, March 12, 1956 U.S 76 S.Ct. 464. 





SUMMARY: In a decision prior to the School Segregation Cases, the Supreme Court of Florida 
dismissed the action of a Negro who sought admission to the College of Law of the University 
of Florida. This decision was reversed and remanded by the United States Supreme Court 
for reconsideration after the initial decision in the School Segregation Cases. 347 U.S. 971, 
1 Race Rel. L. Rep. 13. On the remand, the Supreme Court of Florida in effect continued the 
case pending findings on questions of capacity, plant, and other “conditions that now prevail” 
at the University of Florida College of Law. 83 S.E.2d 20, 1 Race Rel. L. Rep. 89. The Negro 
applicant petitioned the United States Supreme Court to review this action. The Court refused 
such review but entered a new order in the case, after recalling and vacating its prior order. 
The new order makes it clear that, while the principle of the initial decision in the School 
Segregation Cases is applicable to all levels of public education, the factors of possible delay 
in the public schools recognized in the second “implementation” decision in those cases are 
not involved in graduate professional schools. 


Per CurIAM. 

The petition for certiorari is denied. application to a case involving a Negro applying 

On May 24, 1954, we issued a mandate in for admission to a state law school. Accord- 
this case to the Supreme Court of Florida. 347 ingly, the mandate of May 24, 1954, is recalled 
U.S. 971. We directed that the case be recon- and is vacated. In lieu thereof, the following 


sidered in light of our decision in the Segrega- order is entered: 

tion Cases decided May 17, 1954, Brown v. Per CurtaM: The petition for writ of cer- 
Board of Education, 347 U.S. 483. In doing so, _ tiorari is granted. The judgment is vacated 
we did not imply that decrees involving grad- and the case is remanded on the authority of 


uate study present the problems of public ele- the Segregation Cases decided May 17, 1954, 
mentary and secondary schools. We had there- Brown v. Board of Education, 347 U.S. 483. 
tofore, in three cases, ordered the admission of | As this case involves the admission of a Negro 
Negro applicants to graduate schools without to a graduate professional school, there is no 
discrimination because of color. Sweatt v. reason for delay. He is entitled to prompt ad- 
Painter, 389 U.S. 629; Sipuel v. Board of Re- mission under the rules and regulations appli- 
gents of the University of Oklahoma, 332 U.S. cable to other qualified candidates. Sweatt v. 
631; cf. McLaurin v. Oklahoma State Regents Painter, 3839 U.S. 629; Sipuel v. Board of Re- 
for Higher Education, 339 U.S. 637. Thus, our gents of the University of Oklahoma, 332 U.S. 
second decision in the Brown case, 349 U.S. 631; cf. McLaurin v. Oklahoma State Regents 
294, which implemented the earlier one, had no _— for Higher Education, 339 U.S. 637. 
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EDUCATION 
Colleges and Universities—North Carolina 


The BOARD OF TRUSTEES OF THE UNIVERSITY OF NORTH CAROLINA et al. v. Leroy 
Benjamin FRASIER, Jr., et al. 


United States Supreme Court, March 5, 1956 U.S , 76 S.Ct. 467. 





SUMMARY: By a Per Curiam order, the United States Supreme Court affirmed on appeal a 
judgment of a three-judge United States District Court ordering the admission of Negro ap- 
plicants to the University of North Carolina without regard to race or color. The opinion of 
the District Court appears 134 F.Supp. 589, 1 Race Rel. L. Rep. 115. 





MISCELLANEOUS ORDERS 
The United States Supreme Court: 


Denied certiorari (i.e., refused to review) in the following cases: 


Williams v. Georgia (The decision of the Georgia Supreme Court appears infra at p. 
400.), 350 U.S. 950, 76 S.Ct. 826 (Jan. 16, 1956). 


Leeper v. Charlotte Park & Recreation Commission (The decision of the North Carolina 
Supreme Court appeared at 1 Race Rel. L. Rep. 164. In it the North Carolina court had 
held that a restriction in a deed conveying land for park purposes for the white race only 
could be effective without violating the Fourteenth Amendment. ), US , 76 S.Ct. 
469, (Mar. 5, 1956). 


Spears v. Trancontinental Bus System (Prior decision, 226 F.2d 94, 1 Race Rel. L. Rep. 
179, in which the United States Court of Appeals for the Ninth Circuit had held a parent 
company not liable in a suit involving alleged racial discrimination of a subsidiary bus 
company.), 350 U.S. 950, 76 S.Ct. 326 (Jan. 16, 1956). 


Denied petitions for rehearing in the following cases: 





Michel v. Louisiana, Poret v. Louisiana (prior decision, 350 U.S. 91, 1 Race Rel. L. Rep. 
23), 350 U.S. 955, 76 S.Ct. 340 (Jan. 23, 1956). 


Reece v. Georgia (prior decision, 350 U.S. 85, 1 Race Rel. L. Rep. 20), 350 U.S. 948, 
76 S.Ct. 297 (Jan. 9, 1956). 


Syres v. Oil Workers International Union (prior decision, 350 U.S. 892, 1 Race Rel. L. 
Rep. 20), 350 U.S. 943, 76 S.Ct. 299 (Jan. 9, 1956). 
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COURTS 


EDUCATION 
Public Schools—Arkansas 


Thomas Leroy BANKS et al. v. J. J. IZZARD, as President, etc., Van Buren Independent 
School District, et al. 


United States District Court, Western District, Arkansas, Civ. No. 1236, January 18, 1956. 


SUMMARY: In a suit filed in federal district court plaintiffs sought to require desegregation 
of the schools of Van Buren, Arkansas. The defendants, officials of the Van Buren public 
schools, filed a motion for a continuance. The Court entered an interlocutory order requir- 
ing the school officials to make a “prompt and reasonable start” toward desegregation and 


to report the progress made to the Court by August 15, 1956. The order of the Court fol- 


lows: 
MILLER, District Judge. 


ORDER 


On this 18th day of January, 1956, the above 
entitled cause comes on for consideration upon 
the motion of the defendants for a continuance 
and upon the motion of the plaintiffs to strike 
said motion for a continuance, the plaintiffs 
appearing by Messrs. U. Simpson Tate and D. 
L. Grace, their attorneys, and the defendants 
appearing by Messrs. Shaw, Jones & Shaw, and 
Ralph W. Robinson, their attorneys. 

After a full discussion of the issues in the 
case as made by the complaint and answer 
and upon consideration of the ore tenus testi- 
mony as presented the court finds that the de- 
fendants have given some consideration to the 
problem of effectuating the transition of the 
present school system to a racially non-discrim- 
inatory system but that no concrete plans have 
been perfected at this time. 


IT IS THEREFORE ORDERED AND AD- 
JUDGED that the defendants and their suc- 
cessors in office shall make a prompt and rea- 
sonable start towards the effectuation of the 
transition to a racially non-discriminatory school 
system as required by the ruling of the Supreme 
Court of the United States by its order of May 
17, 1954; that the defendants and their succes- 
sors in office report to this court not later than 
August 15, 1956, the progress that has been 
made and the plans that they have to effectu- 
ate the transition from the present system to a 
racially non-discriminatory school system. 

That the cause is continued until after the 
filing and service of the said report and plans 
when the court will consider the adequacy of 
such plans and determine whether further time 
is necessary in the public interest and is con- 
sistent with good faith compliance by the de- 
fendants with the constitutional requirements 
at the earliest practicable date. 





EDUCATION . 


Public Schools—Arkansas 


HOXIE SCHOOL DISTRICT NO. 46 of Lawrence County, Arkansas et al. v. Herbert BREWER 


et al. 


United States District Court, Eastern District, Arkansas, January 9, 1956, 137 F.Supp. 364. 


SUMMARY: The members of the Board of Directors and the superintendent of the plaintiff 
school district filed an action in federal district -court seeking an injunction restraining de- 
fendants from interfering with the school district’s efforts to integrate the white and Negro 
school children of the district. Following the entry of a preliminary injunction (1 Race 
Rel. L. Rep. 43) the Court held hearings and found that the defendants had, acting in 
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concert, unlawfully impeded the process of integration begun by the plaintiff school district 


and made the injunction permanent. 
REEVES, Visiting Judge. 


MEMORANDUM OPINION 
ON FINAL HEARING 

After the two decisions of the Supreme Court 
in Brown y. Board of Education of Topeka, 
et al, 347 U.S. 482, and 349 U.S. 294, the co- 
plaintiff, Hoxie Schoo] District No. 46 of Law- 
rence County, Arkansas, through its Board of 
Directors, L. R. Howell, L. I. Cochran, Howard 
Vance, Guy Floyd and Lee Robert, seasonably 
took administrative and executive action to 
desegregate the races in the school attendance 
in the public schools of said District. Formal 
order was made in June, 1955. For economic 
and other reasons the public schools opened in 
July, with a plan to interrupt their continuance 
or sessions for a brief‘ period during crop 
gathering, or harvesting time, and then to re- 
sume their sessions. 

The pupils and patrons of the school district 
agreeably accepted and abided by the action of 
the Board of Directors in providing for the 
admission of colored and white children to the 
study room and classes of said schools without 
discrimination. At that time and previously, 
according to the undisputed evidence, there 
had not been provided “separate, but equal” 
facilities in said district for colored children. 
The laws of Arkansas required segregation of 
the races in all public schools in that state. 


[ Action by School Board | 


The Board of Directors, conscious as well as 
sensitive to the constitutionally imposed obliga- 
tions of their oaths to support the Constitution 
of the United States, and, because of the clear 
and definite doctrine announced in the cases 
mentioned, felt obligated to admit colored 
pupils into the public schools attended by 
white children. Moreover, they were aware, 
entirely apart from the new doctrine of the 
law, that there was not and had not been a 
compliance with the law in the district affording 
“separate, but equal” facilities to colored chil- 
dren. In addition to this, the expense of segre- 
gation was a heavy and costly one, aggregating 
several thousands of dollars, and therefore eco- 
nomic reasons ,were added to the new as well 
as to the old requirements of the law, as set 
forth in the Fourteenth Amendment to the 
national Constitution. 


[Mass Meeting] 


This action of the Board and the proceedings 
thereunder were without untoward event or 
even the cause of friction for a period of ap- 
proximately three weeks. There were mutter- 
ings, however, and expressions of dissatisfaction 
on the part of a few persons inside and outside 
the district, and particularly on the part of the 
named defendants, both as individuals and as 
representatives of the corporation entitled 
“White America, Inc.,” and named associations 
through their membership. This culminated in 
a mass meeting early in August of 1955 in the 
city hall of the City of Hoxie, Arkansas. The 
defendants were present or represented at said 
meeting. Inflammatory and inciting speeches 
were made. Petitions were circulated, litera- 
ture was handed out, and through it all there 
ran an undercurrent of menace and threat of 
harm to those responsible for desegregation 
and for those who might have aided or even 
approved the act and practice of desegregation 
of the races. 


[Withdrawal of Pupils] 


Among other results that flowed from this 
mass meeting was the withdrawal of hundreds 
of white pupils from attendance in the several 
schools. This decreased the attendance in some 
rooms as much as 60 percent. The falling off in 
attendance was occasioned by fear and intimi- 
dation from the propaganda of the mass meet- 
ing and individual utterances and actions of 
the defendants after said meeting. The senti- 
ments engendered in the mass meetings by the 
incitement and _ stimulus of inflammatory 
speeches resulted in specific menace to indi- 
vidual members of the school board, including 
the superintendent of schools, K. E. Vance. 
Other meetings were held at sundry places, 
both in and out of the district, for discussion 
of the act of the Board and the practice of de- 
segregation of the races in the Hoxie schools. 
All of this caused increasing tension and incited 
individuals among the defendants, and others, 
to indulge in menacing and covert threats as 
well as demands for the resignation of the 
members of the school board. Because of the 
decline in attendance and other supposed 
hazards the board, at the request of the Super- 
intendent of Schools ordered a suspension of 
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the sessions. This was done because of the 
fear of harm and bodily injury that might 
accrue to the school officials as well as to pupils 
who might be in attendance at the sessions. 

Pursuant to these undisputed facts, the plain- 
tiffs instituted this action, the members of the 
Board of Directors appearing as plaintiffs both 
individually and officially as members of the 
Board. The Superintendent appeared as plain- 
tiff in his own proper person because of threats 
of bodily harm against him. 

In the complaint and prayer for a declaratory 
judgment substantially the above facts were 
set forth. The plaintiffs ask for sundry rulings 
and statutory interpretations, but the prime 
object was to secure an injunction against the 
several defendants to prevent their further in- 
terference with the operation of the Hoxie 
schools on a desegregated basis. 


At the outset the defendants, through their 
able counsel, challenged the jurisdiction of the 
national courts and, when their motion to dis- 
miss was overruled, they filed their answer 
specifically denying the averments of the com- 
plaint and renewing their challenge to the 
jurisdiction of the national courts. 


[Temporary Restraining Order] 


Upon filing the complaint, supported by aff- 
davits, Judge Trimble granted a temporary re- 
straining order. This was made effective until 
a hearing could be had on the question of a 
temporary or interlocutory injunction. When 
such hearing was had the evidence before 
Judge Trimble was substantially the same as 
that above set forth and as that heard in the 
trial on the merits by the writer. Judge Trimble 
granted a temporary or interlocutory injunction. 
The case was then heard by the writer on the 
question of a permanent or perpetual injunc- 
tion. 

Other facts, if they may become pertinent, 
will be stated in the course of this memorandum 
opinion. 

1. The defendants renewed their challenge 
to the jurisdiction of the court in the amended 
answer filed by them. Since the evidence be- 
fore Judge Trimble was substantially the same 
as that before the writer, the ruling of Judge 
Trimble as to the jurisdiction of the court has 
become the law of the case and is binding upon 
all other judges or a judge who might preside 
in the trial of the issues on final hearings: 

2. It may seem proper, however, to supple- 


ment and repeat the reasoning as well as the 
authorities upholding the jurisdiction of the 
court. 


In the first place, in the several cases of 
Brown, et al. v. Board of Education of Topeka, 
et al, supra, the Supreme Court not only nulli- 
fied, in effect, the segregation laws of the 
State of Arkansas but it specifically retained 
jurisdiction in the national courts to make effec- 
tive the provisions of the Fourteenth Amend- 
ment as it became pertinent in the cases. In 
practical effect the Court retained jurisdiction, 
not only in the cases before the Court (being 
class actions) but in all similar cases, to the 
end that the decisions of the Supreme Court 
might be fully implemented. This, of course, 
follows the well known maxim that equity will 
do justice, and not by halves. It is to be noted, 
among other things, that members of the Board 
of Directors with Professor Vance joined as 
plaintiffs in their individual capacities. They 
did this because they were not only menaced, 
but they were advised (and doubtlessly felt) 
that there was a threat to deprive them of 
rights vouchsafed to them by the Constitution 
of the United States. The defendants, or some 
of them, had expressed to the Board, or indi- 
vidual members thereof, the view that any 
orderly change in the law was too slow a pro- 
cess and that the defendants would compel a 
rescission of the order of desegregation by in- 
timidation and force, if necessary. 


[Constitutional Guarantee] 


In this situation plaintiffs became entitled to 
invoke the provisions of Section 4, Article IV, 
of the national Constitution, as follows: 


“The United States shall guarantee to 
every state in this union a republican form 
of government, * * *.” 

It was their sacred right to function their 
offices, and to live as citizens under a govern- 
ment of laws and not of men, and they logically 
appealed to the national courts for protection 
under the federal laws. 


The Supreme Court intimated jurisdiction if, 
in the adjustment to the new order, members 
of the school board did not act in good faith. 
To.show their good faith it became necessary 
for the Board of Directors of Hoxie schools 
(and their duty) to institute and maintain this 
action so that they might demonstrate their 
good faith and carry out the orders of the Su- 
preme Court. 
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[Civil Rights Statutes | 


In the second place, the Civil Rights statutes 
are very broad. This is particularly true of 
Section 1348, Title 28 USCA. This statute spe- 
cifically confers upon the district courts “orig- 
inal jurisdiction of any civil action authorized 
by law to be commenced by any person.” 

Other statutes provide for both civil and 
criminal liability in case of interference by 
conspirators with the civil rights of individuals. 
See Section 1985, Title 42 USCA and Section 
941, Title 18 USCA. In this case it was clear 
that there was an interference with the rights 
of individuals vouchsafed to them and guar- 
anteed by the Constitution. If the defendants 
in fact conspired to deprive (among others) 
negro pupils of their constitutional rights, then 
it would seem proper for the plaintiffs, so 
closely related as they were to the victims in 
this case, to bring a restraining suit. They were 
officials of a great state and an omission by 
them would, in effect, be a deprivation of rights 
under color of law. 

The defendants should not complain, because, 
if they were in fact conspirators (the evidence 
showed that they were, for the purposes men- 
tioned,) then each became liable for suits in 
the civil courts by individuals thus injured and 
for prosecutions upon appropriate action by 
a United States grand jury. 


[Jurisdiction] 


That the question here involved arises under 
the Constitution and laws of the United States 
can hardly be doubted. (Section 1331, Title 28 
USCA; Section 1, Article XIV, Amendments to 
the United States Constitution. ) 

8. While not disputing the facts in their 
briefs, yet able counsel for the defendants urge 
a total lack of jurisdiction in the national courts. 
The cases cited and discussed by them were 
such as arose under former Section 47, Title 8 
USCA, now Section 1983, Title 42 USCA. This 
section covers only those cases where there is 
a deprivation of rights under color of law. Even 
this section supports jurisdiction because the 
defendants urged the segregation laws of Ar- 
kansas as a basis for their interference. The 
plaintiffs would have a right, and it became 
their duty, to administer their offices under the 
law as directed by the Supreme Court. 


[Conspiracy] 


4. That the defendants did conspire within 
the purview of the general law on conspiracy 


is hardly open to question. It is wholly un- 
necessary for conspirators to enter into an ex- 
press agreement to do an unlawful thing, but, 
if they act in concert as in this case, an agree- 
ment is implied and, since direct proof is ordi- 
narily not available in conspiracy cases, the 
court may reach conclusions based on facts or 
evidence, even though some of it may be re- 
mote. 

In this case the defendants did act in concert, 
and the effect of their agitation and threats 
was to intimidate patrons of the schools to such 
an extent as to cause them to withdraw their 
children from attendance and to compel a sus- 
pension of school work, and the act of each 
conspirator became an act of all. 

The issue as to whether the defendants com- 
mitted the acts or did the things complained 
against the petition must be ruled against the 
defendants, for, as stated, the evidence was 
overwhelmingly against them. Several of the 
defendants, though seriously involved and pres- 
ent, did not testify. 

5. The evidence showed that the defendants 
have been obedient to the terms of the re- 
straining order as well as to the interlocutory 
injunction granted by Judge Trimble, and that, 
under the protection of Judge Trimble’s order, 
the school sessions have been carried on 
smoothly and without untoward event. Able 
counsel for the defendants argued that this 
fact would’ negative the necessity for a per- 
manent injunction. 

The testimony, even on the part of the de- 
fendants, was convincing that, if the restrain- 
ing order should be dissolved, there would in 
all probability be a recurrence of trouble and 
interference with the operation of the schools 
in the Hoxie School district. Moreover, the de- 
fendants should not complain against an in- 
junctive order that restrains them from doing 
things that might result in criminal prosecutions 
and civil suits against them. 


[Historical Precedents] 


6. The writer recalls from history that Pat- 
rick Henry, a great patriot and statesman, in 
the Virginia Convention of 1788, where the 
only question was whether the State of Virginia 
would approve and ratify the proposed Consti- 
tution of the United States, stoutly opposed and 
resisted such ratification. He was vehement in 
his opposition because of what he believed to 
be a fundamental weakness of the great docu- 
ment. His objection to the Constitution was 
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because’ of the absence of the Bill of Rights. 
However, when satisfied of his own defeat, he 
immediately announced that, though he would 
not abandon his effort for the inclusion of the 
Bill of Rights, yet, said he, in substance, I shall 
fight for the establishment of these rights 
through legal processes and in conformity with 
the provisions of law. I shall be a good citizen. 
The defendants did not do this at first in the 
case at bar, but, happily, when restrained, they 
have patriotically yielded to the restraint. 


[Customs and Sentiments] 


7. Judges should not be unmindful of the 
customs, mores and sentiments that may have 
existed among people and in communities over 
a long period of years and that a sudden over- 
turning or reversal of such habits and customs 
by an apparent outside force or authority would 
at first blush be provocative. Under such cir- 
cumstances logic, and not emotion, should dom- 
inate and prompt action. If the change be 
proper and just, then all should submit without 
delay. If it be deemed unjust and improper, 
then orderly processes should be observed to 
reestablish the custom. Some intemperance of 
speech and act may be tolerated, and the right 
of peaceful assembly and petition for redress 
should be respected and protected. In this 
case, however, the several assemblies or mass 
meetings were by inflammatory speeches dis- 
solved into a spirit of revolt against the law 
and acts committed and words spoken that de- 
stroyed or thwarted one of the main objects of 
government, which is to insure domestic tran- 
quility. 

8. Counsel for the plaintiffs urged, at the 
submission of the case, that the defendant 
James D. Johnson, one of the attorneys in the 
case, and who was not included in the inter- 
locutory injunction granted by Judge Trimble, 
should now be named and included in this 
permanent order. No additional facts are be- 
fore the writer to justify an action adverse to 
that of Judge Trimble. Accordingly, Senator 
Johnson will not be enjoined, and this request 
will be denied. Since such request was not 
formally made, no order is required as to it. 

In the light of the foregoing, the injunctive 
order of Judge Trimble will be made perma- 
nent. 

I make the following FINDINGS OF FACT: 

1. The board of directors of the Hoxie 
School District after due consideration; made 
an order desegregating the races in relation to 


pupils ine attendance in the several schools 
under its jurisdiction. It had found that the 
statutory laws of Arkansas providing for seg- 
regation of the races in the public schools had 
been nullified and in effect held unconstitutional 
by the Supreme Court of the United States in 
the several opinions of Brown v. Board of Ed- 
ucation of Topeka. 

The members of the board were cognizant of 
the national constitutional provisions which re- 

uires an oath to support the Constitution of 
the United States on the part of all state offi- 
cers as well as others, and they, being state 
officers, had taken such oath and felt the duty 
and obligation to obey such oath by making an 
order desegregating the races in the public 
schools of Hoxie. Moreover, they were aware 
that heretofore the separate facilities for the 
education of the colored pupils had not been 
equal to those provided for the pupils of the 
white race, and, furthermore, the cost of main- 
taining separate schools aggregated between 
four and five thousand dollars. These, with 
others, were the reasons which prompted the 
Board of Directors of Hoxie School District No. 
46 to make the order mentioned. 

2. The order of the Board of Directors in 
thus integrating the races in the public schools 
of Hoxie were acceptable and agreeable to an 
overwhelming majority of the patrons of said 
schools and the residents of the city of Hoxie. 
The sessions of the school began in July 1955, 
and continued without untoward event for a 
period of approximately three weeks at which 
time, because of the facts hereinafter found, 
at its own instance, and upon the recommenda- 
tion of the Superintendent of the Schools, the 
sessions of the schools were ordered suspended 
to await the further action of the board. 

8. Pursuant to the order of the board men- 
tioned in the first finding herein, there were 
mutterings and expressions of disapproval by a 
few persons, including the defendants, some of 
whom resided within and some outside the dis- 
trict. These expressions of discontent and dis- 
approval culminated in a mass meeting at the 
city hall of Hoxie on August 3, 1955. In that 
meeting those of the defendants who were in 
attendance or represented by authorized mem- 
bers or officials engaged in inflammatory 
speech-making and denunciations, all of the 
same character and purport and revealed a con- 
cert of action and a general agreement on their 
part to compel, by force and intimidation, a 
rescission of the order of the Board of Directors 
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in integrating the races in the public schools. 
The Fourteenth Amendment to the Constitution 
was denounced, and while those who indulged 
in speech-making disavowed violence, yet the 
utterances disclosed by the evidence showed 
that the words used, and the very nature of 
the speeches, would have and did have the ef- 
fect, not only to encourage violence but to in- 
timidate those who are charged with the re- 
sponsibility of integrating the races. Other 
mutterings were heard both within and without 
the district, all of which, so far as sentiment 
was concerned, was of the same tenor and effect 
as the words and actions of those attending the 
mass meeting on August 3, 1955. 

4. Following the first mass meeting and in 
between and after the others, the defendants, 
both in meetings with members of the Board of 
Directors and the individual members thereof, 
and by telephone calls, and by threats to throw 
a picket line about the schools, and by acts of 
terrorism so far as the Superintendent of Schools 
was concerned, so intimidated the parents and 
patrons of the schools, as well as the Board of 
Directors and the Superintendent, as to force a 
suspension of school activities. The parents of 
white pupils were alarmed and kept their chil- 
dren from attendance in the schools because of 
the apparent hazards; and the defendants made 
personal calls on parents of colored children, at 
which time they admonished them to withdraw 
their children from enrollment as pupils in an 
integrated school system. 

5. As a result of the inflammatory propaganda 
flowing from the mass meetings and individual 
utterances of the defendants the attendance in 
the schools declined from 50 to 60 percent, de- 
pending somewhat upon classification and 
grades. This, if continued, would have the ef- 
fect to reduce by a considerable amount the 
allotment of funds made by the state for school 


purposes, the amount of such allowance depend- 
ing upon the school attendance. 

6. Practically all of the evidence on the part 
of the plaintiffs tending to support the above 
Findings remains unanswered by the defend- 
ants. Although, several defendants were present 
in the courtroom during the trial of this case, 
they failed to take the witness stand and contro- 
vert the rather damaging testimony against 
them offered by the plaintiffs. 


I state the following CONCLUSIONS OF 
LAW: 

I. 

The defendants, having acted in concert for 
the common purpose of compelling a rescis- 
sion of the integration order of the Board of 
Directors of Hoxie School District No. 46, were 
conspirators, and the acts of each conspirator 
were binding upon all the others. 

Il. 

The court has jurisdiction of this case be- 
cause of the fact that a federal question is in- 
volved, and because civil rights were violated, 
and lastly, because the defendants were at- 
tempting to substitute their own wills in lieu of 
the law and thus and thereby depriving the 
plaintiffs of a representative government in the 
performance of their duties, and as citizens, and 
the additional reason might be mentioned, that 
the duties of the Board of Directors were so 
interwoven and interlocked with the rights and 
privileges of the colored pupils of the district 
as to bring the case within the provisions of 
the Fourteenth Amendment as interpreted by 
the Supreme Court. 

Counsel for plaintiffs have requested, and I 
have granted all Findings of Fact proposed by 
them. Counsel for plaintiffs have also proposed, 
and I have granted all the Declarations of Law 
requested by them. 
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EDUCATION 
Public Schools—District of Columbia 


Walter M. SABINE et al. v. C. Melvin SHARPE et al. 
United States District Court, District of Columbia, Civ. No. 3694-54, November 22, 1954. 


SUMMARY: Plaintiffs sought injunctive relief in the United States District Court for the 
District of Columbia against officials of the District of Columbia school system to restrain 
them from putting into effect a plan for desegregating the public schools of the District fol- 
lowing the initial decision in the School Segregation Cases. The United States filed a brief 
amicus curiae urging that the action taken by the school officials was entirely in accord with 
the Supreme Court’s decision. The Court granted a motion for summary judgment by the 
school officials. The motion was supported by “points and authorities,” cited with approval 
by the Court, which detailed the orderly transition of the District Schools toward desegrega- 
tion and denied that the initial decision of the United States Supreme Court in the School 
Segregation Cases could not be put into effect pending the final decision on implementation. 
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Public Schools—Louisiana 
Earle Benjamin BUSH et al. v. ORLEANS PARISH SCHOOL BOARD et al. 
United States District Court, Eastern District, Louisiana, Civ. No. 3630, February 15, 1956. 


SUMMARY: In a class action brought in federal district court Negro school children in Or- 
leans Parish, Louisiana, through a declaratory judgment and injunctive relief, sought ad- 
mission to public schools of that parish without regard to race or color. A three-judge 
district court heard the case initially and held that no serious question of constitutionality 
was presented since, under the decision of the United States Supreme Court in the School 
Segregation Cases, the Louisiana statutes and constitutional provisions (see 1 Race Rel. L. 
Rep. 239) were invalid insofar as they require or permit segregation in the public schools. 


Before BORAH, Circuit Judge, and CHRISTENBERRY and WRIGHT, District Judges. 
PER CURIAM. 


This class action is brought in behalf of 
minor children of the Negro race by their par- 


principle that racial discrimination in public 
education is unconstitutional, are incorporated 
herein by reference.' All provisions of federal, 


ents, guardians or next friends, seeking the aid 
of the court in obtaining admission to the public 
schools of Orleans Parish on a nonsegregated 
basis. The complaint alleges the children have 
been denied admission to schools attended by 
white children under Article 12, § 1 of the Con- 
stitution of Louisiana and Louisiana Acts 555 
and 456 of 1954 requiring segregation of the 
races in public elementary and high schools 
of the state. 

The Supreme Court of the United States in 
Brown v. Board of Education, 349 U.S. 294, in 
dealing with this identical situation with ref- 
erence to the states of Kansas, South Carolina, 
Virginia and Delaware, wrote as follows: “These 
cases were decided on May 17, 1954. The opin- 
ions of that date, declaring the fundamental 


state or local law requiring or permitting such 
discrimination must yield to this principle.” In 
so far as the provisions of the Louisiana Consti- 
tution and statutes in suit require or permit 
segregation of the races in public schools,” they 
are invalid under the ruling of the Supreme 
Court in Brown. 





1. The first opinion in Brown, in which the constitu- 
tional issue was decided, held: “Therefore, we hold 
that the plaintiffs and others similarly situated for 
whom the actions have been brought are, by 
reason of the segregation complained of, deprived 
of the equal protection of the laws guaranteed by 
the Fourteenth Amendment.” 847 U.S. 483, 495. 

2. Article 12, § 1 of the Louisiana Constitution and 
Act 555 of 1954 require segregation “in the exer- 
cise of the state police power.” This provision does 
not save them from invalidity. See Mayor and 
City Council of Baltimore City v. Dawson, 4 Cir., 
220 F.2d 386, affirmed 350 U.S. 877. 
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This three-judge court was convened under 
28 U.S.C. § 2281 pursuant to the requests of the 
parties. It now appears that no serious consti- 
tutional question, not heretofore decided by the 
Supreme Court of the United States, is pre- 


nated by the Chief Judge of the Circuit to sit 
with the district judge in the hearing and de- 
cision of this case now withdraw from the case, 
which will proceed in the district court where it 
was originally filed. See Gray v. Board of Trus- 


sented. Accordingly, a three-judge court under tees of University of Tennessee, 100 F.Supp. 
28 U.S.C. § 2281 is not required. Ex parte 113, 116; Lee v. Roseberry, 94 F.Supp. 324, 328. 
Poresky, 290 U.S. 30. The two judges desig- 
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Public Schools—Louisiana 
Earl Benjamin BUSH, et al. vy. ORLEANS PARISH SCHOOL BOARD et al. 
United States District Court, Eastern District, Louisiana, Civ. No. 3630, February 15, 1956. 


SUMMARY: Following the decision by a three-judge district court of this case, above, which 
held that Louisiana’s constitutional and legislative provisions for segregation in public 
schools were invalid, a single-judge court proceeded to hear arguments addressed to other 
aspects of the case. The Court held that the suit was not a suit against the State of Louisiana, 
that there was a justiciable controversy, and that the plaintiffs had exhausted their adminis- 
trative remedies. The Court issued a preliminary injunction calling for desegregation “with 





all deliberate speed.” 


WRIGHT, District Judge. 


This action in equity’ is brought in behalf 
of minor Negro plaintiffs, and all Negroes sim- 
ilarly situated,? seeking a declaratory judgment® 
and injunctive relief against the defendants who 
maintain and operate, pursuant to state statute,* 
the public schools of the Parish of Orleans, 
Louisiana. Before the court at this time is the 
application for a temporary injunction. 


1. The jurisdiction of this court is invoked under 
Section 1331, Title 28, United States Code, this 
being an action that arises under the Fourteenth 
Amendment of the Constitution of the United 
States, Section 1, and Section 1981 of Title 42, 
United States Code, wherein the matters in con- 
troversy exceed the sum and value of Three Thou- 
sand ($3,000.00) Dollars, exclusive of interest and 
costs. 

The jurisdiction of the court is also invoked 
under Section 1343, Title 28, United States Code, 
this being an action authorized by Section 1983, 
Title 42, United States Code, to be commenced 
by any citizen of the United States, or other per- 
son within the jurisdiction thereof, to redress the 
deprivation, under color of a state law, statute, 
ordinance, regulation, custom or usage, of rights, 
privileges and immunities secured by the Four- 
teenth Amendment of the Constitution of the 
United States, Section 1, and Section 1981 of Title 
42, United States Code, which provides for the 
equal rights of citizens and all persons within the 
jurisdiction of the United States. 

2. Class action under Rule 23 (a) (3) Fed. R. Civ. P. 

8. 28 U.S.C. §§ 2201, 2202. 

4. La. R.S, 17:51. 


The public schools of the City of New Or- 
leans are segregated, that is, there are separate 
schools for white and Negro pupils. Plaintiffs 
allege that this segregation deprives them of 
equal protection of the law under the Four- 
teenth Amendment to the Constitution of the 
United States, and that under Brown v. Board 
of Education of Topeka, 349 U.S. 294, the de- 
fendants should be restrained from continuing 
this practice. In addition to certain preliminary 
defenses, defendants contend that pursuant to 
Article 12, § 1 of the Constitution of Louisiana 
and Louisiana Acts 555 and 556 of 1954, all 
enacted subsequent to the decision of the Su- 
preme Court in Brown,° the public schools of 
New Orleans are operated on a _ segregated 
basis as an exercise of the police power of the 
state and, therefore, the decision of the Supreme 
Court in Brown outlawing segregation on the 
basis of race, is not dispositive of the issue here. 
This contention was considered and rejected 
by this court, sitting with three judges, in an 
opinion in this case this day rendered. That 
opinion is incorporated herein by reference. 
There remains for disposition then only the 
preliminary defenses. 


5. 347 U.S. 483. 
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[Suit Against State] 


In their first preliminary defense, the defend- 
ants say that this action is in effect a suit against 
the State of Louisiana, which has not consented 
to be sued, and therefore, this court is without 
jurisdiction. But a suit against officers or agents 
of a state acting illegally is not a suit against 
the state.6 The Brown case itself was brought 
against the Board of Education of Topeka, 
Kansas, just as the suit here is brought against 
the state board charged by statute with the 
administration of public schools. In addition, 
practically every one of the multitude of school 
cases which have been litigated through the 
courts and before the Supreme Court has been 
brought against state agencies administering the 
schools. Certainly if there were any lack of 
jurisdiction, some court along the line, including 
the Supreme Court, in at least one of the cases 
would have noticed it, as courts are required 
to do although the issue is not raised. More- 
over, the state statute creating the defendant 
Board here gives it the right to sue and be 
sued. La. R.S. 17:51. 

Defendants also maintain that the amended 
complaint should be stricken’ because it is in 
the nature of a supplemental complaint and no 
order of the: court was obtained before it was 
filed. They also make the point that in the 
amended complaint, James F. Redmond, Super- 
intendent of the Orleans Parish Schools, is made 
a defendant as successor to O. Perry Walker, 
Acting Superintendent named defendant in the 
original complaint, and that the amended com- 
plaint was not filed within six months of the 
time Redmond took office. This point is well 
taken and the action against the defendant 
Redmond must be dismissed without prejudice 
to institution of a new and similar action. Rule 
25 (d), Fed. R. Civ. P. The objection to the 
balance of the amended complaint, however, is 
highly technical in nature, and even if well 
taken, would not result in a dismissal of the 
action, but only in the giving to the plaintiffs 
time to amend. Rule 15 (a), Fed. R. Civ. P. 
It need not be disposed of at this time. 


6. See Georgia R. Co. v. Redwine, 342 U.S. 299, and 
cases therein cited on page 304. 

. Defendants also contend that the complaint was 
improperly brought under Rule 17 (c), Fed. R 
Civ. P., by the “next friends” of the plaintiff. 
This contention was considered and rejected in 
Board of Supervisors of La. State U., etc. v. 
Tureaud, 5 Cir., 225 F.2d 435, affirmed by court 
en banc January 6, 1956. The complainant here 
alleges that the “next friends” of plaintiffs are their 
parents or guardians, so the contention appears 
pointless in any event. 


a 
/ 


[Justiciable Controversy] 


Defendants also move to dismiss on the 
ground that no justiciable controversy is pre- 
sented by the pleadings. This motion is with- 
out merit. The complaint plainly states that 
plaintiffs are being deprived of their constitu- 
tional rights by being required by the defend- 
ants to attend segregated schools, and that they 
have petitioned the defendant Board in vain to 
comply with the ruling of the Supreme Court 
in Brown v. Board of Education of Topeka, 
supra. The defendants admit that they are 
maintaining segregation in the public schools 
under their supervision pursuant to the state 
statutes and the article of the Constitution of 
Louisiana in suit. If this issue does not present 
a justiciable controversy, it is difficult to con- 
ceive of one. 


[Exhaustion of Administrative Remedies] 


Finally, the defendants contend that the 
plaintiffs have not exhausted their administra- 
tive remedies under Louisiana Act 556 of 1954 
and that, consequently, this action must be 
dismissed. Act 556 of 1954 was part of the 
legislative plan, enacted subsequent to the Su- 
preme Court’s decision in Brown v. Board of 
Education of Topeka, supra, to avoid the effect 
of that decision in order to retain segregation 
in the public schools of the state. Article 12, 
§ 1, of the Louisiana Constitution, passed in 
1954, makes segregation through the exercise 
of police power part of the constitutional law 
of the state. Act 555 of 1954 implements that 
constitutional provision by providing that “All 
public elementary and secondary schools in the 
State of Louisiana shall be operated separately 
for white and colored children” and Act 556 of 
1954 details the means by which segregation is 
to be achieved. It provides that “Each Parish 
Superintendent of Schools, throughout this 
State, shall, each year, determine the particular 
public school within each Parish to be attended 
by each school child applying for admission to 
public schools,” and that no school child shall 
be entitled to enter a public school unless as- 
signed in accordance with the provisions of the 
Act. The Act goes on further to provide for a 
hearing before the school superintendent and 
the board if there is dissatisfaction with the 
school assignment of any particular child.8 For 
8. Act 556 of 1954 also states that persons aggrieved 

by the ruling of the Board may apply to the state 
court for relief. This right to apply to the state 


court for relief is a judicial rather than an admin- 
istrative remedy. Lane v. Wilson, 307 U.S. 268. 
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the reasons stated in the opinion of this court 
sitting with three judges rendered this day, the 
legislative plan for maintaining segregation in 
the public schools of Louisiana is invalid. Since 
the administrative remedy outlined in Act 556 
is part of the plan, it is invalid on its face and 
may be disregarded. Yarnell v. Hillsborough 
Packing Co., 5 Cir. 70 F.2d 435; 42 Am. Jur., 
Public Administrative Law § 200. Should Act 
556 be considered alone and not part of the 
over-all legislative plan, then it is invalid as an 
unlawful delegation of legislative authority for 
the reason that no standards on which the su- 
perintendent may base his assignment of chil- 
dren are included therein. 42 Am. Jur., Public 
Administrative Law §§ 42, 43, 44, 45. The only 
standard for assignment given in the plan is in 
Act 555 which provides for segregation of the 
races, which is, of course, invalid under Brown. 

As a practical matter, plaintiffs here have 
exhausted their administrative remedies. They 
have petitioned the Board on three separate 
occasions asking that their children be assigned 
to nonsegregated schools. The Board not only 
has refused to desegregate the schools, but has 
passed a resolution noting the existence of the 
present suit and stating, “It is not only to the 
manifest interest of this Board and in accord 
with its expressed policy, but also in furtherance 
of the public welfare of this community that 
this suit and any others that might be instituted 
with the same objective be vigorously, aggres- 
sively, and capably defended.” To remit each 
of these minor children and the thousands of 
others similarly situated to thousands of ad- 
ministrative hearings before this Board, to seek 
the relief to which the Supreme Court of the 
United States has said they are entitled, would 
be a vain and useless gesture, unworthy of a 
court of equity. It would be a travesty in which 
this court will not participate. 


[Effect of Injunction] 


The granting of a temporary injunction in 
this case does not mean that the public schools 
in the Parish of Orleans would be ordered com- 
pletely desegregated overnight, or even in a 
year or more. The Supreme Court, in ordering 
equitable relief in these cases, has decreed 


that the varied local school problems be con- 
sidered in each case. The problems attendant 
desegregation in the deep South are consider- 
ably more serious than generally appreciated 
in some sections of our country. The problem 
of changing a people’s mores, particularly those 
with an emotional overlay, is not to be taken 
lightly. It is a problem which will require the 
utmost patience, understanding, generosity and 
forbearance from all of us, of whatever race. 
But the magnitude of the problem may not 
nullify the principle. And that principle is that 
we are, all of us, freeborn Americans, with a 
right to make our way, unfettered by sanctions 
imposed by man because of the work of God. 

Decree to be drawn by the court. 

DECREE 

This cause came on for hearing on motion of 
plaintiffs for a temporary injunction in accord- 
ance with the decree of the Supreme Court in 
Brown v. Board of Education of Topeka, 349 
U.S. 294, and the court, having carefully con- 
sidered the decision of the Supreme Court, the 
arguments of counsel and the record hereto- 
fore made in this cause: 


IT IS ORDERED, ADJUDGED AND DE- 
CREED that the defendant, Orleans Parish 
School Board, a corporation, and its agents, its 
servants, its employees, their successors in office, 
and those in concert with them who shall re- 
ceive notice of this order, be and they are here- 
by restrained and enjoined from requiring and 
permitting segregation of the races in any school 
under their supervision, from and after such 
time as may be necessary to make arrange- 
ments for admission of children to such schools 
on a racially nondiscriminatory basis with all 
deliberate speed as required by the decision of 
the Supreme Court in Brown v. Board of Edu- 
cation of Topeka, supra. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that a bond be filed by plain- 
tiffs herein in the sum of One Thousand Dollars 
($1,000.00) for the payment of such costs and 
damages as may be incurred or suffered by any 
party who is found to be wrongfully enjoined 
or restrained, said bond to be approved by the 
Clerk of this Court. 
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EDUCATION 
Public Schools—Maryland 


Walter E. BURR et al. v. Walter SONDHEIM, Jr., etc. as the Board of School Commissioners 
of the City of Baltimore. 


Superior Court of Baltimore City, No. 35526, October 5, 1954. 


SUMMARY: Citizens in Baltimore, Maryland, sought by writ of mandamus to prevent school 
officials of that city from putting into effect a desegregation plan for the public schools 
following the initial decision of the United States Supreme Court in the School Segregation 
Cases. The Court held that that initial decision was binding as to the unconstitutionality of 
segregation in the public schools and that school officials were acting within their authority 
in commencing desegregation. A portion of the oral opinion delivered by CULLEN, J., fol- 


lows: 


The Court has given as careful consideration 
as is possible to the arguments in this case. 
I am deciding this matter today because it 
carries a very definite public interest. 

As explained before we adjourned, it is the 
duty of the Judge to find the law as he believes 
it exists, without regard to his own personal 
opinions or the opinions of any individual. We 
are living in a democracy which I believe has 
the best law known to man. There are laws, 
as I said, with which we may not all agree. It 
would be impossible to find a vast group of 
people, which we have in this Country, with 
a variety of nationalities, religions and beliefs, 
to all agree on one principle in almost any line 
of endeavor or thought. So, we are bound by 
the laws, some of which we approve and others 
of which we may not approve. We are bound 
by them, and we must be forced to abide by 
those laws. 

[Present Status of Segregation] 


Mr. Williams, I have considered carefully 
your argument, but I cannot believe it applies. 
It is for me to determine, had there never been 
a case in the Supreme Court, what the law is 
today. There are many cases that arise before 
me where there are no final decrees or judg- 
ments as precedents. I have to determine to 
the best of my ability what I believe the law 
to be. I am checked, fortunately, by another 
Court when my decisions are appealed, and it 
is, of course, my duty as a Judge to determine 
the law in a manner that the appellate court 
will affirm my action rather than reverse it. 
So, were there no precedent other than pure 
dicta, if that dicta were by the highest Court in 
the land, it would naturally have a decided 
influence on me as to how the instant case, 
being heard before me, would ultimately be 
decided when it goes to the higher Court. 

There is a definite difference of opinion as 


to the effect of the Supreme Court’s opinion in 
the case of Brown v. Board of Education. It is 
unfortunate the Court was placed in a position 
to have to leave any phase of the case unde- 
termined. The Court had before it five ques- 
tions. The first three were questions dealing 
directly with the question of constitutionality of 
segregation in public education. As to those 
three questions the Court answered. It said, 
“jt is our opinion,” and “we hold”; and they 
further said “it is our decision” in that opinion. 
Both of those phrases, “we hold” and “it is our 
decision” are used with regard to the first three 
questions, that there can be no reasonable ob- 
jectives as regards public education which 
could make the doctrine of separate but equal 
rights applicable. 


It does not exclude the legality of separate 
but equal facilities as regards other endeavors 
in life, just as Judge Thomsen has said in the 
recent recreation case in the local District Court. 
It has left it open to be said that as regards 
recreation and other facilities there may be 
reasonable objectives which are necessary to 
the public good and security. Just how the 
Supreme Court will answer questions pertaining 
to those other endeavors in life, far be it from 
me to judge because it does not happen to be 
before me. I have enough with this subject of 
public education. 


[Supreme Court’s Authority] 


To me the question has been answered by 
the Supreme Court by a final and binding de- 
cision, without any deviation whatsoever, re- 
garding public education. There is no such 
thing in the mind of the Supreme Court as 
separate and equal facilities. That is not my 
opinion; it is the law of the land because it is 
the opinion of the Supreme Court of the United 
States. 
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It is certainly an accepted theory of law 
under our form of government that the Supreme 
Court has the power and duty to construe the 
Constitution, and its findings are final and con- 
clusive. That theory has been accepted since 
the historic decision by Justice John Marshall 
in the case of Marbury v. Madison many years 
ago, and it has seldom if ever been questioned 
from that day to this. 

There are two methods, and only two meth- 
ods, that I know of, by which a decision of the 
Supreme Court of the United States construing 
a constitutional provision can be changed: One 
is by the Supreme Court itself reversing or 
changing a prior decision, and that has been 
done; and the other is by constitutional amend- 
ment. 

The Supreme Court has answered decisively 
and clearly the issue involved in the instant 
case. It has rejected the theretofore accepted 
doctrine of “separate but equal” facilities, as 
applied to public education and declared that 
segregation of races in public education is a 
deprivation of the equal protection of the laws 
guaranteed by the Fourteenth Amendment. It 
has so decided in the case of Brown v. the 
Board of Education, in its opinion filed on the 
17th day of May, 1954. In that case the Court 
had before it five questions. It decided finally 
the first three questions involving segregation 
in public education, but withheld its determina- 
tion of questions four and five regarding the 
procedure to be followed in carrying out the 
decision of the Court. 

The Court apparently recognized the change 
which its decision had made with relation to its 
prior findings and felt that in some places a 
period of adjustment was necessary to carry 
out this change with the least possible harm 
to the public security. 

[Action by City Officials] 

In Baltimore City the defendants, with full 
knowledge of this decision of the Supreme 
Court, and, I am sure, with due regard to the 
discretion given to the Board by the Court as 
to a period of time within which to bring about 
the change, has determined to proceed as of 
September Ist, 1954 to eliminate segregation 


in the public schools of Baltimore City, and 
ignoring the direction to the Board under ordi- 
nances of the City of Baltimore passed in the 
latter part of the nineteenth century to provide 
separate schools for colored and white, white 
teachers for white pupils, and colored teachers 
for colored children. 

In the instant case this Court is asked to 
issue a Writ of Mandamus requiring said School 
Commissioners to continue with its policy of 
segregation. This Court finds the Board of 
School Commissioners have exercised their dis- 
cretion legally and in accordance with a final 
and enforceable holding and decision of the 
Supreme Court of the United States. The seg- 
regation cases were undoubtedly argued before 
the Supreme Court fully and the feeling of 
every citizen in the United States was presented 
to the Court. The Court has spoken and 
whether an individual agrees or disagrees with 
that finding, he is bound thereby so long as it 
remains the law of the land. 

The Court realizes the change which has come 
about in this regard and the difficulty that 
some may have accepting the reality or the 
inevitable from the standpoint of enforcement. 
We live in a country where our rights and 
liberties have been protected under a system of 
laws which we know are the best known to 
man. We must resolve ourselves to be governed 
by those laws, realizing that among a vast 
number of people there must be a variety of 
opinions. The law of the land must be re- 
spected. We must all be forced to abide by it. 

The Court will deal with the substantive ques- 
tion involved in this petition and demurrer and 
will ignore technical problems raised by the 
pleadings. The demurrer of the defendants is 
hereby sustained without leave to amend. 


ORDER 

The Defendant having demurred to the Plain- 
tiffs’ Petition for a Writ of Mandamus, and 
arguments by counsel having been heard, it is, 
this 5th day of October, 1954, by the Superior 
Court of Baltimore City, 

ORDERED, That the Defendant’s Demurrer 
in the above entitled case be sustained without 
leave to amend. 
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Public Schools—Ohio 


Joyce Marie CLEMONS, an infant, by Gertrude Clemons, her mother and next friend, et al. 
v. The BOARD OF EDUCATION OF HILLSBORO, Ohio, et al. 


United States Court of Appeals, Sixth Circuit, January 5, 1956, 228 F.2d 853. 


SUMMARY: The plaintiffs, Negro school children in Hillsboro, Ohio, brought an action in 
the United States District Court, Southern District, Ohio, against the Board of Education and 
other school officials of that city, seeking to enjoin the officials from enforcing an alleged 
policy of racial segregation in the city schools. In an opinion rendered after the decision 
of the United States Supresc Court in the School Segregation Cases, but before the 1955 
decision on enforcement, the district court denied the. relief. The denial was on the grounds 
that an injunction would “disrupt the orderly. . . administration of .. .” the schools. On 
appeal, the United States Court of Appeals, Sixth Circuit, reversed, holding that it was an 
abuse of discretion for the district court to refuse to issue the injunction. 


Before ALLEN, MILLER and STEWART, Circuit Judges. 


ALLEN, Circuit Judge. 

This is an equity case filed in the United 
States District Court on behalf of plaintiffs and 
others similarly situated, praying for prelim- 
inary and permanent injunction enjoining de- 
fendants, the Board of Education of Hillsboro, 
Ohio, hereinafter called “the Board,” the indi- 
vidual members of the Board, and the Superin- 
tendent of Schools of the city, from enforcing 
a policy of racial segregation in the public 
schools of Hillsboro, Ohio, from requiring plain- 
tiffs to withdraw from the Webster and Wash- 
ington Schools because of their race and color, 
and from requiring plaintiffs to attend Lincoln 
Elementary School or any other school in the 
city of Hillsboro which is exclusively attended 
by Negro children.1 The District Court denied 
the injunction. 

There is no controversy as to the material 
facts of the case. There are three elementary 
schools in Hillsboro, Ohio, Washington, Web- 
ster, and Lincoln. Washington and Webster 
Schools have 12 regular elementary classrooms 
each, with one teacher assigned to each room 
and teaching one grade in the room. For ap- 
proximately 15 years prior to September 7, 
1954, the Webster and Washington Schools 
have been attended exclusively by white chil- 
dren. 

Lincoln School has four classrooms, two of 
which are in use as regular classrooms. It has 
long been maintained exclusively for Negro 
children and it has two full-time Negro teachers 
who teach six elementary grades in two rooms. 


1. The parties will be denominated as in the court 
below. 


On September 8, 1954, Lincoln School had an 
enrollment of 17 Negro children. 
[Ohio Law] 

Segregation of school children according to 
race or color is not permitted under Ohio law. 
A statute providing for such segregation, Sec- 
tion 4008, Revised Statutes of Ohio (1886), was 
repealed in 1887, 84 Ohio L. 34. The Supreme 
Court of Ohio construed these enactments in 
1888 and unanimously held that, while under 
Ohio Revised Statute (Section 4013) “power 
is conferred on boards of education to make 
such assignments of the vouth of their respec- 
tive districts, to the schools established by them, 
as will, in their opinion, best promote the in- 
terest of education in their districts, such power 
cannot be exercised with reference to the race 
or color of the youth; and section 4008 having 
been repealed by the act of the general as- 
sembly passed February 22, 1887 (84 Ohio L. 
34), separate schools for colored children have 
been abolished, and no regulation can be made 
under section 4013, that does not apply to 
all children irrespective of race or color.” 
Board of Education v. The State, 45 OS. 
555. In Board of Education of School District 
of City of Dayton v. The State, 114 OS. 
188, a suit was filed in the Court of Ap- 
peals of Montgomery County, Ohio, pray- 
ing a writ of mandamus to compel the Board 
of Education and the Superintendent of Schools 
of the City of Dayton to admit relator’s children 
and other children of the colored race to the 
schools of the city on equal terms with white 
children. A demurrer was filed to this petition 
and overruled in the Court of Appeals. The 
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Supreme Court unanimously affirmed the judg- 
ment in favor of the relator and against the 
Board of Education upon the authority of the 
Board of Education v. The State, 45 O.S. 555. 

The Hillsboro schools in part have complied 
with the Ohio law. The High School in Hills- 
boro is attended by both Negro and white chil- 
dren. The segregation of pupils in the 7th and 
8th grades was discontinued by the Board in 
1951. But the long standing segregation in Lin- 
coln School still exists. On September 7, 1954, 
plaintiffs, colored children of elementary school 
age, were registered, three in Webster and four 
in Washington School, and each assigned a seat 
in a classroom. Immediately thereafter the 
schools were closed for several days, and on 
September 14th plaintiffs were reassigned to 
Lincoln School. 


[School Zones] 


On September 13th the Board established 
school zones for the City of Hillsboro. This was 
the first school zoning ever set up for Hillsboro 
schools. The resolution of the Board divided 
the city into three school zones, Washington, 
Webster and Lincoln. The Lincoln zone was 
divided into two completely separated parts, 
one in the northeast and one in the southeast 
section of the city. Three of the plaintiffs who 
live in the southeast part of the Lincoln 
zone have to pass by the Washington School in 
order to reach the Lincoln School. The Lincoln 
School is not in the Lincoln zone, but in the 
Washington zone. There has been some crowd- 
ing in the schools of Hillsboro, the average 
number of pupils per room on September 8, 
1954, being 35.4 in the Washington School and 
38 in the Webster School. There was a drop 
in the enrollment of Hillsboro of some 29 pupils 
in the last’ school year. 

In view of the overcrowding of the schools 
proposals to extend the Washington and Web- 
ster buildings were developed by the Board. A 
bond issue was proposed and approved by the 
voters in 1953, and the plans for building are 
now being carried out. The Webster School 
is to be rebuilt in its entirety and the Washing- 
tor School is to have an addition. On August 
9, 1954, the Board adopted a resolution which 
reads as follows: 


“That the Hillsboro City Board of Edu- 
cation go on record supporting the integra- 
tion program, for children of Lincoln 
School, of Supt. Upp on completion of 


Washington and Webster School Build- 

ings.” 

The uncontradicted testimony shows that the 
school officials intended, upon completion of 
Washington and Webster School buildings to 
abandon the use of Lincoln School. The date 
when the two buildings will be completed is 
variously estimated as being around the middle 
of 1956 or around 1957. Defendants claimed in 
their answer that under zoning plan the attend- 
ance in the elementary schools by children liv- 
ing within Hillsboro is determined by the place 
of residence of the pupils concerned and not by 
race, color, or national origin. However, the 
Superintendent of Schools testified that a “tem- 
porary segregation” existed due primarily to the 
building situation. This “temporary segrega- 
tion” of course was a continuation of a segrega- 
tion existing over a number of years at the 
Lincoln School. 

The District Court made the following find- 
ing: 

“Plaintiffs’ evidence furnished through 
the President of the Board of Education, 
the Superintendent of the Schools, an ex- 
pert witness in the person of a professor of 
educational administration, and a colored 
teacher of Lincoln School, together with an 
agreed stipulation of facts, subject, how- 
ever, to the qualifying testimony concern- 
ing the School Board’s program to com- 
pletely integrate the elementary schools, 
virtually established the allegations of their 
complaint, including plaintiffs’ claim that 
the establishment of the so-called elemen- 
tary school zone is a subterfuge to permit 
the continuance of Lincoln School for 
Negro children exclusively.” 


The District Court denied the relief prayed for 
upon the ground that it would seriously disrupt 
the orderly procedure and administration of 
Washington and Webster Schools if an injunc- 
tion were granted in the case. It held that 
under Ohio law, as well as under The Hecht 
Company v. Bowles, 321 U.S. 321, the exercise 
of discretionary powers of the Board should not 
be interfered with. This conclusion is clearly 
erroneous and constitutes an abuse of discre- 
tion on the part of the District Court. 


[The School Segregation Cases] 


The District Court did not have the benefit 
of the decision in Brown v. Board of Educa- 
tion of Topeka, 349 U.S. 294. However, before 











this case was decided below the Supreme 
Court had declared in Brown v. Board of Edu- 
cation of Topeka, 347 U.S. 483, that segregation 
in the public high schools and elementary 
schools of the United States is a violation of 
the 14th Amendment. In the subsequent deci- 
sion, Brown v. Board of Education of Topeka, 
349 U.S. 294, the Supreme Court said that courts 
will have to consider whether the action of 
school authorities constitutes “good faith im- 
plementation of the governing constitutional 
principles.” The court declared, “At stake is 
the personal interest of the plaintiffs in admis- 
sion to public schools as soon as practicable on 
a nondiscriminatory basis” and stated that the 
burden rests upon the defendants when they 
seek additional time in which to desegregate the 
school system to establish that such time is 
necessary in the public interest and is consistent 
with good faith compliance at the earliest pract- 
icable date. Cf. Lucy and Myers v. Adams, Dean 
of Admissions, University of Alabama, 294 
Misc., Supreme Court of the United States, an- 
nounced October 10, 1955. 


The District Court held that the establish- 
ment for the first time in Hillsboro of a zoning 
system with a gerrymandered district set up in 
two separate parts, designed to embrace prac- 
tically the entire colored population of the city, 
was brought about as a subterfuge to segregate 
children who had been admitted to Webster 
and Washington Schools. This was in violation 
of the law of the State of Ohio, Board of Edu- 
cation v. The State, 45 O.S. 555; Board of Edu- 
cation of School District of City of Dayton v. 
The State, 114 O.S. 188. It was in violation of 
the decision of the Supreme Court of the 
United States and of the Constitution of the 
United States. 


This is an equity case in which a permanent 
injunction is sought to protect basic civil rights. 
The principles governing the issuance of such 
an injunction are stated by Pomeroy: Equity 
Jurisprudence, Vol. 4, 5th Ed., 934, 935, as fol- 
lows: 


‘Whatever be its form, decree or order, 
the remedy by ordinary injunction is wholly 
preventive, prohibitory, or protective .. . 

“In determining whether an injunction 
will be issued to protect any right of prop- 
erty, to enforce any obligation, or to pre- 
vent any wrong, there is one fundamental 
principle of the utmost importance which 
furnishes the answer to any questions, the 


COURTS 


313 


solution to any difficulties which may arise. 
This principle is both affirmative and nega- 
tive, and the affirmative aspect of it should 
never be lost sight of, any more than the 
negative side. The general principle may 
be stated as follows: Wherever a right 
exists or is created, by contract, by the 
ownership of property or otherwise, cog- 
nizable by law, a violation of that right 
will be prohibited, unless there are other 
considerations of policy or expediency 
which forbid a resort to this prohibitive 
remedy. The restraining power of equity 
extends, therefore, through the whole range 
of rights and duties which are recognized 
by the law, and would be applied to every 
case of intended violation, were it not for 
certain reasons of expediency and policy 
which control and limit its exercise. This 
jurisdiction of equity to prevent the com- 
mission of wrong is, however, modified and 
restricted by considerations of expediency 
and of convenience which confine its ap- 
plication to those cases in which the legal 
remedy is not full and adequate. Equity 
will not interfere to restrain the breach of 
a contract, or the commission of a tort, or 
the violation of any right, when the legal 
remedy of compensatory damages would 
be complete and adequate. The incom- 
pleteness and inadequacy of the legal 
remedy is the criterion which, under the 
settled doctrine, determines the right to the 
equitable remedy of injunction.” 

The same test was established by the Supreme 

Court in Sterling v. Constantin, 287 U.S. 378, 

403. The Supreme Court said: 


“Whether or not the injured party is en- 
titled to an injunction will depend upon 
equitable principles; upon the nature of 
the right invaded, and the adequacy of the 
remedy at law.” 


[Use of Injunction] 


The rights here sought to be protected have 
existed under Ohio law since 1888 and they 
were declared by the Supreme Court to exist 
under the United States Constitution in an 
opinion announced several months before the 
District Court denied the injunction sought. 
Brown v. Board of Education of Topeka, 347 
U.S. 483. If injunction will issue to protect 
property rights and “to prevent any wrong,” 
Pomeroy, supra, it will issue to protect and pre- 
serve basic civil rights such as these for which 
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the plaintiffs seek protection. While the grant- 
ing of an injunction is within the judicial dis- 
cretion of the District Judge, extensive research 
has revealed no case in which it declared that 
a judge has judicial discretion by denial of an 
injunction to continue the deprivation of basic 
human rights. 

The District Court in the instant case found 
that such rights had been invaded when it 
found that the zoning resolution was adopted 
as a subterfuge in order to continue segrega- 
tion. The children were assigned seats in non- 
segregated schools at a time when the school 
population was numerically larger than at pres- 
ent. 

The excuse of crowding to justify segregation 
has no basis in law nor, in this case, in fact. The 
courts denial of the permanent injunction 
prayed for was entered February 16, 1955. It 
is contemplated that the building program 
which will provide additional classrooms will 
not be completed until the middle of 1956, or 
perhaps until 1957. The judgment below con- 
tinued for an indefinite period the violation of 
law carried out by the Board of Education. In 
view of the admitted violation of plaintiffs’ stat- 
utory and constitutional rights the equities here 
are on the side of plaintiffs. Equitable relief by 
injunction is essential in order to protect these 
colored children. There is no adequate remedy 
at law. 

[Abuse of Discretion] 


It follows that the judgment of the District 
Court is contrary to the rules of equity and 
constitutes an improvident exercise of judicial 
power. It is generally held that the trial court 
abuses its discretion when it fails or refuses 
properly to apply the law to conceded or un- 
disputed facts. Union Tool Co. v. Wilson, 259 
U.S. 107, 112. Misapplication of the law to the 
facts is in itself an abuse of discretion. Hanover 
Star Milling Company v. Allen & Wheeler Com- 
pany, 208 Fed. 513, 523 (C. A. 7). Such abuse 
of discretion requires reversal. Bowles  v. 
Simon, 145 Fed. (2d) 334 (C. A. 7). Here the 
allegations of the complaint were sufficient, the 
evidence was undisputed, and it was undis- 
puted that defendants ignored the statutory 
and constitutional rights of these plaintiffs. . 

It was stated in The Hecht Co. v. Bowles, 
supra, that the discretion exercised by the 
courts in granting an injunction under the 
Emergency Price Control Act “must be exer- 
cised in light of the large objectives of the Act.” 


We think the large objectives of the non-segre- 
gation program support plaintiffs’ contentions. 
The crowding problem relied on by defendants 
is small and in no way comparable in difficulty 
or complexity to the shift of entire school sys- 
tems necessitated in certain states described in 
the education cases Brown v. Board of Educa- 


tion of Topeka, 347 U.S. 483, and 349 U.S. 294. 


There are seven plaintiffs and on September 
8, 1954, seventeen additional colored children 
were enrolled in Lincoln School. The total 
number of segregated colored children approx- 
imates the figure by which the school popula- 
tion of Hillsboro is smaller this year than last 
year. If the Board will recognize the law it will 
have no greater problem in placing these col- 
ored children than in placing an equal number 
of white children. Since Lincoln has been for 
many years a segregated school, it is a fair as- 
sumption that the Board would not send new 
pupils, white children, to the Lincoln School. 
It did not do so, although there were two va- 
cant schoolrooms at Lincoln which could have 
been used to decrease the general crowding. 
The Board doubtless would send new pupils, 
white children, to Webster and Washington 
Schools. The Negro children should be given 
the same treatment. 

In its latest decision the Supreme Court has 
enjoined upon the school authorities that they 
act “with all deliberate speed.” Brown v. Board 
of Education of Topeka, 349 U.S. 294, 301. Cer- 
tainly in Lucy and Myers v. Adams, supra, the 
Supreme Court indicated its determination to 
have these matters taken care of promptly. 


The majority of the court concludes that the 
Board abused its discretion and violated state 
and constitutional law in establishing the zoning 
ordinance and assigning these plaintiffs to seg- 
regated schools, and that the District Court 
abused its discretion in refusing to enjoin this 
continued violation of law. 

The writer of this opinion thinks that this 
case should be remanded to the District Court 
with instructions to restate its conclusions of 
law in accordance with the majority opinion 
and to issue a permanent injunction as prayed 
for in the complaint and to enjoin the defend- 
ants from establishing school zones in the city 
of Hillsboro in such a way as to effect segrega- 
tion of school children upon a basis of race or 
color. As this is a class action the relief de- 
scribed above should in my opinion be ac- 
corded, not only to the plaintiffs named, but to 
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other colored children similarly situated. Since 
neither of my brothers concurs in such an order 
I am compelled to concur in an order along the 
line suggested by my concurring colleague, 
Judge Stewart. 


[Concurring Opinion] 
STEWART, Circuit Judge, concurring. 


At the time this case was decided, the Su- 
preme Court’s second opinion in the segrega- 
tion cases had not been announced. Brown vy. 
Board of Education of Topeka, 349, U.S. 294 
(1955). The district court was therefore with- 
out the guidance of that decision.' In the retro- 
spective light of that opinion, all three members 
of this court are agreed that the district court 
was in error in not retaining jurisdiction of this 
controversy, and that the case should now be 
remanded to that court with directions to retain 
jurisdiction. 

The single question which appears to divide 
us is what guidance, if any, we should now give 
the district court as to the future exercise of its 
jurisdiction. That question, I think unfortu- 
nately, must apparently be cast in terms of 
whether or not there has been an “abuse of dis- 
cretion.” Certainly there has been none in any 
popular concept of that phrase. The district 
judge obviously gave thorough consideration to 
the issues involved. The decision he reached 
was motivated by his confidence that the human 
problem here was being worked out in an ord- 
erly way by the voluntary action of the people 
of the Hillsboro community. In other contexts 
the court’s decision would have been a com- 
mendable exercise of judicial self-restraint, con- 
sistent with historic principles of equity. Hecht 
Co. v. Bowles, 321 U.S. 321 (1944). 

“The term abuse, however, when applied to 
a court's exercise of its discretion is peculiarly 
of legal significance, wholly unrelated to the 
same term when used in common parlance . . . 
Abuse of discretion in law means that the 
court’s action was in error as a matter of law.” 
Beck v. Wings Field, Inc., 122 F (2d) 114, 116 
(3 Cir., 1941). 


1. Following a hearing on appellants’ motion for a 
preliminary injunction, the district court originally 
continued further proceedings until two weeks 
after the Supreme Court should issue its decision 
on the manner in which relief was to be accorded 
in the segregation cases. The district court pro- 
ceeded to a final adjudication of this case prior 
to that time only after this court had issued a 
show cause order in response to the appellants’ 
petition for a writ of mandamus. 


In the present case I think the area permis- 
sible under the law for the exercise of judicial 
discretion was an extremely narrow one, and 
that its allowable limits were exceeded by the 
district court in denying injunctive relief. 

In the cases recently decided by the Supreme 
Court racial segregation on the part of the 
school authorities was required or permitted by 
the states involved. The Court recognized in 
its second opinion in those cases that the transi- 
tion to an integrated school system in such 
states would involve many difficult practical 
problems, varying in each locality, but in each 
locality requiring the uprooting of a system of 
education built upon decades of state custom 
and state law. Yet the Court directed that the 
transition take place with “all deliberate speed.” 

By contrast the segregation of school children 
because of their race has been contrary to the 
law of Ohio for almost seventy years. The 
Hillsboro Board of Education created the gerry- 
mandered school districts after the Supreme 
Court had announced its first opinion in the 
segregation cases. The Board’s action was, 
therefore, not only entirely unsupported by any 
color of state law, but in knowing violation of 
the Constitution of the United States. The 
Board’s subjective purpose was no doubt, and 
understandably, to reflect the “spirit of the com- 
munity” and avoid “racial problems,” as _testi- 
fied by the Superintendent of Schools. But the 
law of Ohio and the Constitution of the United 
States simply left no room for the Board’s ac- 
tion, whatever motives the Board may have 
had. I think the appellants were clearly en- 
titled to injunctive relief as a matter of right 
in this case. 

I therefore concur with Judge Allen in re- 
manding this case to the district court with di- 
rections to enjoin the defendants from continu- 
ing racial segregation of children in the 
Hillsboro schools. But I would give a wider 
scope to the district court within which to 
frame the terms of its decree. 

Our decision in this case will be announced 
in the midst of a school year. No reason ap- 
pears why those Negro children of school age 
who are not now attending any school should 
not be admitted immediately to whichever of 
the three schools a system of attendance zones 
based upon geographic or other relevant non- 
racial considerations may dictate. To undertake 
before the end of the present school year a 
wholesale shifting of the other Negro and white 
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children now ‘in school might, however, serve 
to cause dislocation and hardship out of propor- 
tion to the purpose to be served. So, at least, I 
think the district court might properly find. 

I therefore believe that this case should be 
remanded to the district court with instructions 
to retain jurisdiction, and after prompt notice 
to the parties and opportunity for hearing, to 
frame a decree which will provide for the im- 
mediate admittance to school on a nonsegre- 
gated basis of school age Negro children not 
now.in any Hillsboro public school, and which 
will further provide for the end of all racial 
segregation in the Hillsboro public schools on 
or before the commencement of the school year 
in September, 1956. 

It was estimated at the time of the hearing 
in the district court that the new school build- 
ings in Hillsboro would be completed about 
January, 1957, although the record is not en- 
tirely clear on this point. If that is true, there 
may be some overcrowding of classrooms for 
the first half of the next school year, in the 
event the Board decides to make no use of the 
present Lincoln School building. Overcrowded 
classrooms, however, are unfortunately not pe- 
culiar to Hillsboro, and the avoidance alone of 
somewhat overcrowded classrooms cannot jus- 
tify segregation of school children solely be- 
cause of the color of their skins. 


[Dissent] 
MILLER, Circuit Judge, dissenting. 


The granting or denial of the injunction 
prayed for was a matter within the judicial 
discretion of the District Judge. Brown v. 
Board of Education of Topeka, 349 U.S. 294, 
300-301. 

In such cases it is well settled that upon ap- 
peal the ruling will not be disturbed unless 
contrary to some rule of equity or the result of 
improvident exercise of judicial discretion. Mec- 
cano, Ltd. v. John Wanamaker, 253 U.S. 186, 
141; National Fire Ins. Co. v. Thompson, 281 
U.S. 331, 338. The discretion of the chancellor 
is necessarily broad and a strong showing of 
abuse must be made to reverse it. United 
States v. W. T. Grant Co., 343 U.S. 627, 633. 
Discretion, in this sense, is abused when the 
judicial action is arbitrary, not justifiable in 
view of the situation and circumstances. Hart- 
ford-Empire Co. v. Obear-Nester Glass Co., 95 
F. (2d) 414, 417, C. A. 8th; Delno v. Market 
St. Ry. Co., 124 F. (2d) 965, 967, C. A. 9th. If 


reasonable men could differ as to the propriety 
of the action taken by the District Judge, it can 
not be said that the District Judge abused his 
discretion. Delno v. Market St. Ry. Co., supra; 
McHenry v. Foutty, 223 Ind. 335, 60 N.E. (2d) 
781, 158 A. L. R. 587. 


Irrespective of whether we agree or disagree 
with the ruling of the District Judge, I do not 
believe his ruling can be considered arbitrary 
or one concerning which reasonable men might 
not differ. Problems related to administration, 
which the Supreme Courts specifically pointed 
to in Brown v. Board of Education of Topeka, 
supra (at pp. 800-301) as problems which the 
Court might consider in reaching its decision, 
are present in this case, such as those arising 
from the physical condition of the school plant 
and the school transportation system. The Dis- 
trict Judge was also authorized by the same 
opinion to consider the adequacy of any plans 
which the Board might have to meet these 
problems and to effectuate a transition to a 
racially nondiscriminatory school system. The 
Board has adopted a plan which will effectuate 
the transition as soon as construction work now 
in progress is completed. The plan has been 
approved by the residents of the community 
who have voted the necessary bonds to finance 
it. 


It should also be noted that this case does not 
have a background of opposition on the part 
of the Board to integration of the public school 
system in Hillsboro. The Hillsboro High 
School has been integrated for some years. Seg- 
regation of pupils in grades 7-8 was discon- 
tinued in 1951. At that time the Board dis- 
cussed the question of integration of the 
complete school system in contemplation of the 
passage of bond issues. Three proposed bond 
issues failed to pass, but in 1953 the necessary 
bond issue was approved. On August 9th, 1954, 
before this action was filed, the Board unani- 
mously passed a resolution approving a plan 
calling for integration of all school children in 
Hillsboro effective upon the completion of the 
new elementary buildings. The plan included 
the rehabilitation of the Washington building 
with the interior torn down and rebuilt, the 
work to start in June 1955. The Board decided 
that integration should be delayed until this 
work was completed. 


The Supreme Court stated in its opinion in 
Brown vy. Board of Education of Topeka, supra, 
that the District Courts should require that 
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local school authorities “make a prompt and 
reasonable start toward full compliance with 
our May 17, 1954 ruling. Once such a start has 
been made, the courts may find that additional 
time is necessary to carry out the ruling in an 
effective manner.” (Emphasis added.) The ad- 
ditional directive that there must be a “good 
faith compliance at the earliest practical date” 
does not require an immediate transition, re- 
gardless of the practical problems involved. The 
language itself recognizes the probable exis- 


tence of practical problems, the solution of 
which, as pointed out by the Court, is the 
primary responsibility of the school authorities. 

I am of the opinion that there was no abuse 
of discretion on the part of the District Judge 
in refusing to grant the injunction prayed for. 
I believe that the action should be retained on 
the docket of the District Court for further 
consideration by the Court if and when future 
developments warrant such additional consid- 
eration. 





EDUCATION 


Public Schools—Tennessee 
Joheather McSWAIN et al. v. COUNTY BOARD OF EDUCATION OF ANDERSON COUNTY, 


Tennessee, et al. 
United States District Court, Eastern District, Tennessee, Civ. No. 1555, January 4, 1956. 


SUMMARY: Negro high school children in Anderson County, Tennessee, had brought a 
class action for a declaratory judgment and injunctive relief against county school officials, 
alleging discrimination because of race in high school facilities furnished for Negro pupils in 
that county. The federal district court in which the action was brought, on April 26, 1952, 
denied the relief and dismissed the action. McSwain v. County Board of Education of Ander- 
son County, Tenn., 104 F.Supp. 861 (D.C.E.D., Tenn., 1952). On appeal, the United States 
Court of Appeals, Sixth Circuit, in a Per Curiam opinion, reversed and remanded on authority 
of the School Segregation Cases. 214 F.2d 131 (1954). On motion by the defendants for 
summary judgment and by the plaintiffs for a final decree in the district court, the Court 
granted plaintiffs’ motion and declared that a “definite and . . . reasonable date” for deseg- 


regation of the high school would be the fall term of 1956. 


TAYLOR, District Judge. 


This case is before the Court on two motions, 
one being that of defendants for summary judg- 
ment under Rule 56 of the Federal Rules of 
Civil Procedure. Urged in support of this mo- 
tion is the theory that the case has become 
moot, for the reason that the five students for 
whom the suit was originally instituted are 
shown by affidavit to be no longer enrolled 
either in the schools of Anderson County or in 
Austin High School at Knoxville. 

In opposition to the motion, plaintiffs insist 
that the original suit was a class action, insti- 
tuted by plaintiffs for themselves and for all 
other negroes of high school grade in Anderson 
County, similarly situated as were the original 
named plaintiffs. It was Clinton High School 
that the five students who instituted the action 
desired to attend. They did not represent them- 
selves, however, as being the only negroes of 
high school grade who were denied admission 
to the schools attended by white students in 


Anderson County. At the hearing of the case 
on its merits, it appeared that there were other 
negroes similarly situated, all of whom were 
transported to a high school outside that 
County. 

This Court held that, although the suit was 
instituted by plaintiffs purportedly as a class 
suit, it was not such in reality. The Court, 
accordingly, adjudicated their rights as they 
related to the Clinton High School. Exception 
was taken by the defendants to this holding and 
an appeal was perfected to the Court of Ap- 
peals. The case was not decided by that Court 
until the opinion was rendered by the Supreme 
Court in the case of Brown et al v. Board of 
Education, 347 U.S. 488. 

On June 30, 1954, a mandate was received 
by the Clerk of this Court from the Clerk of 
the Court of Appeals which reads in part as 
follows: “It is ordered, adjudged, and decreed 
that the judgment of the district court be and is 
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hereby reversed and the case remanded to the 
district court for further proceedings upon the 
authority and in accordance with the decision 
of the Supreme Court in Brown et al v. Board 
of Education. ~~ __.US_____._ (Decided 
May 17, 1954).” 

On July 29, 1954, an order was entered by 
this Court stating that the final decree in the 
case should await the final decision of the 
Supreme Court in the case of Brown et al v. 
Board of Education, supra. The Brown case 
decision, among other things, sustains plaintiffs’ 
theory that the suit here should properly have 
been treated as a class action. 

On September 16, 1955, an order was entered 
by this Court referring to the final decision in 
the Brown case and its directive to school au- 
thorities to discontinue segregation practices 
with reasonable expedition. The order provided 
that jurisdiction of the case would be retained 
for the issuance of such other orders as might 
be necessary. 

Plaintiffs themselves have moved for the 
entry of a final decree. 

It is the duty of this Court to comply with 
the clear mandate of the Supreme Court. The 


holding of that Court, as applied to this case, 
requires adoption by school authorities of An- 
derson County of a program of integration that 
will expeditiously permit the enrollment of 
negroes of high school grade to the high schools 
of that county. The Supreme Court stated in 
substance that the school authorities should 
make a “prompt and reasonable start” toward 
that objective. The record here indicates that 
Anderson County school authorities have had 
this problem under consideration from time to 
time, apparently in good faith, but have as 
yet taken no positive action in the way of dis- 
continuing segregation. 

It is the opinion of this Court that desegre- 
gation as to high school students in that county 
should be effected by a definite date and that 
a reasonable date should be fixed as one not 
later than the beginning of the fall term of the 
present year of 1956. 

In due course orders will be entered, the 
one denying the motion for summary judg- 
ment, the other granting the motion for a final 
decree and providing that segregation as to 
high school students in Anderson County be 
discontinued as of the time above indicated. 





EDUCATION 


Public Schools—Texas 


Albert BELL, a minor, by his stepfather and next friend, Theodore D. Dorsey, et al. v. Dr. 
Edwin L. RIPPY, as President of the Board of Trustees of the Dallas Independent School 


District, Dallas County, Texas, et al. 


United States District Court, Northern District, Texas, Civ. No. 6165, September 16, 1955. 


~ OM D ee CUE 


SUMMARY: In a elass action, Negro school children in Dallas County, Texas, sought injunc- 
tive relief in federal district court to compel their admission to the public schools of that 
county. The Court refused a motion to convene a three-judge district court, found that the 
public school facilities furnished for white children and Negroes were substantially equal, 
and held that the United States Supreme Court’s implementation decision in the School Seg- 
regation Cases required that integration be accomplished on the basis of planning to be done 
by the school officials and the lower courts. The Court further found that no such plan then 
existed, and dismissed the suit without prejudice. 


ATWELL, District Judge. 


This suit seeks an injunction against the de- 
fendants who are the principals and officers of 
the Dallas Public Schools for having refused 
to permit the plaintiffs, who are negroes and 
who sought admission to several different public 


are admitted in open court, thus saving the 
introduction of a string of witnesses which 
would take time and multiplied costs. 

This suit contains a prayer for the calling of 
a three-judge court and uses as a basis for that 





schools, to matriculate therein. call, the unconstitutionality of segregation of 
The facts, as such facts as are well pleaded _ the races, white and colored, in the schools of 
in both the original petition and the answer, — the United States. 
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The Trial Judge in the United States District 
Court is admonished against the expense and 
trouble of calling two other judges to sit with 
him in a trial. There is no constitutional pro- 
vision of either the state, or, the nation, that 
is in controversy in this particular suit. 

This same question was presented in the 
petition in the case of Battle, et al v. Wichita 
Falls Junior College District, et al., tried before 
me on November 27th, 1951 at Wichita Falls. 
No attention was paid to the request for a 
three-judge court, and the case was tried by 
myself as the District Judge, alone. 

In that case, as shown in 101 F. (s) 82, the 
plaintiffs were colored people who had no such 
facilities near at hand as the Wichita Falls 
Junior College. That the nearest college of 
similar capacity and teaching, was in the south- 
ern part of Texas, approximately three hundred 
miles distant. The court, therefore, entered a 
peremptory injunction requiring the defendant 
to allow to matriculate the plaintiffs in that in- 
stitution. That case was affirmed by the Cir- 
cuit Court of Appeals and certiorari denied by 
the Supreme Court of the United States. In 
that case the same counsel appeared for the 
plaintiffs as in this case. 

Since that time the Supreme Court of the 
United States has entered a general decision 
declaring all attempted separation of the races 
in the United States is illegal and unconstitu- 
tional and directed that the school authorities 
and the lower courts work out a desegregation 
plan. Bolling, et al v. Sharpe, et al, 347 U‘S. 
497. 

The facts in the present case show that there 
are 78 elementary white schools in the City of 
Dallas. That there are 18 elementary schools 
in the City of Dallas for the negro population. 
It appears from the facts, of which the court has 


judicial knowledge, that the premises, con- 
veniences, teaching, and efficiency for the col- 
ored student is furnished by the same Texas 
and Independent School funds as are furnished 
to the white students. The number of schools 
for the colored population is a slightly higher 
percentage than that furnished for the white 
population. 

All of the law as declared by the various 
courts, appellate and trial, in the United States, 
are agreed upon the proposition that when sim- 
ilar and convenient free schools are furnished 
to both white and colored that there then exists 
no reasonable ground for requiring desegrega- 
tion. An interesting case is McKissick et al v. 
Carmichael et al, 187 F.(2d) 949. That case 
cites Sweatt v. Painter, 339 U.S. 629. Many 
other cases are also cited in Battle v. Wichita 
Falls Junior College, 101 F. (s) 82. 

This is a suit in equity. The facts show, as 
I have already recited, that equal school oppor- 
tunities are furnished to both colored and white. 
The direction from the Supreme Court of the 
United States requires that the officers and 
principals of each institution, and the lower 
courts, shall do away with segregation after 
having worked out a proper plan. That direc- 
tion does not mean that a long time shall expire 
before that plan is agreed upon. It may be 
that the plan contemplates action by the state 
legislature. It is not for this court to say, other 
than what has been said by the Supreme Court 
in that decision. 

To grant an injunction in this case would be 
to ignore the equities that present themselves 
for recognition and to determine what the Su- 
preme Court itself decided not to determine. 
Therefore, I think it appropriate that this case 
be dismissed without prejudice to refile it at 
some later date. 





EDUCATION 
Public Schools—West Virginia 


Julian Van Roger DUNN, an infant, by his next friend, G. William Dunn, III, et al. v. The 
BOARD OF EDUCATION OF THE COUNTY OF GREENBRIER, a corporation, et al. 


United States District Court, Southern District, West Virginia, Civ. No. 1693, January 3, 1956. 


SUMMARY: Negro school children in Greenbrier County, West Virginia, brought an action 
against county school officials in federal district court to require desegregation of the county 
schools. During the hearing the county school officials acknowledged that the West Virginia 
constitutional and statutory provisions requiring segregated schools were void and agreed to 
a plan presented by the Court calling for acceptance of applicants on a racially nondiscrimi- 
natory basis. The Court entered no final order, but accepted the plan and retained jurisdic- 
tion of the case until the recommendations of the officials were fully carried out. 
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MOORE, District Judge. 
ORDER 

This cause came on again to be heard on the 
10th day of October, 1955, before the Honor- 
able Ben Moore, judge for the United States 
District Court for the Southern District of West 
Virginia, at the Court House of Greenbrier 
County, Lewisburg, West Virginia, pursuant to 
an order heretofore entered in said cause on 
the 28th day of September, 1955, updn the 
petition of the plaintiffs duly and regularly 
filed, the answer of the several defendants and 
other proceedings had herein, and the plaintiffs 
appearing in person and by their attorneys, T. 
G. Nutter and Willard L. Brown, and the de- 
fendants appearing in person and by their at- 
torneys, Sheldon E. Haynes and Edgar L. Smith, 
the judge of said court did proceed to hear the 
testimony of witnesses offered both on behalf 
of the plaintiffs and the defendants, together 
with documentary evidence and exhibits filed 
in said proceedings, and the court made state- 
ments into the record which are made a part 
hereof; 

From all of which the court finds as follows: 

1. The plaintiffs and each of them are Negroes 
and citizens of the United States and the State 
of West Virginia. They are residents of Green- 
brier County, West Virginia. Adult plaintiffs 
not applicants, are parents of the infant plain- 
tiffs, applicants. 

2. That the Court has jurisdiction of the sub- 
ject matter and all persons and parties hereto, 
and that the complaint states a cause against 
the defendants under the Fourteenth Amend- 
ment of the Constitution of the United States, 
and Section 1, under Title 28, United States 
Code, Section 1348, under Title 42, United 
States Code, Sections 1981 and 1983, under Title 
28, United States Code, 2281 and under Rule 
23 (a) of the Federal Rules of Civil Procedure. 

8. Article XII, Section 8, of the Constitution 
of the State of West Virginia, and Section 1775 
(18-5-14) Michie’s West Virginia Code of 1955, 
require the segregation of white and Negro 
students in all the public schools of the State 
of West Virginia, but said constitutional and 
statutory provisions are, and are conceded by 
defendants to be unconstitutional because they 
are in conflict with provisions of the Constitu- 
tion of the United States. 

4. Defendant Delvin V. Harrah is County 
Superintendent of Schools for Greenbrier Coun- 
ty, West Virginia. Defendants Dr. H. H. Crick- 


enberger, W. B. Anderson, Rosalie S. Detch, 
O. O. Neely and W. D. Tuckwiller constitute 
the Board of Education of the County of Green- 
brier. 


5. On August 2, 1955, plaintiffs petitioned the 
Board of Education of Greenbrier County to 
abolish segregation in the schools of said county. 

Upon the conclusion of which hearing the 
judge of said court did make the following 
statement into the record: 


“My suggestion is this, which I think 
could be adopted without any difficulty by 
the Board and obviate any necessity for an 
injunction—that the Board, as it did in 
1954, should make it known that any Negro 
students who wish at the beginning of the 
next semester may present themselves to 
those schools which have heretofore been 
operated for white students only and which 
are within their attendance areas and that 
they will be accepted there up to the point 
where they can be handled; that if they 
present themselves in numbers beyond 
where they can be reasonably handled 
without serious dislocation of the school 
program that they nevertheless be accepted 
on a basis of first come first served until 
that point is reached, and that then they 
be held on a waiting list and be given 
priority according to their place on that 
waiting list; that if any white child after- 
wards comes to the area, that that white 
child would be placed at the foot of the 
list, or if any colored child comes into the 
area and wants to attend that school, that 
that colored child would be placed at the 
foot of the list, so there would be no dis- 
crimination whatsoever with reference to 
white and colored children who may come 
in in addition to the present: population of 
the school; and that when this is done the 
school proceed to the end of the present 
term and that by the beginning of the 
1956-57 term the Board will have a program 
ready to proceed with the schools on an 
entirely free basis so that all Negro chil- 
dren and all the white children will be 
given school facilities without any racial 
discrimination whatsoever.” Upon conclu- 
sion of the court’s remarks, the members of 
the Board of Education retired and re- 
turned shortly to the court room where 
Delvin D. Harrah, one of the parties de- 
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fendant jand spokesman for the Board, 
stated in open court as follows: 


“Your Honor, all the Board of Education 
of Greenbrier County by a motion and a 
second and unanimously approved, moved 
that the Board of Education go on record 
as accepting the recommendation of Judge 
Ben Moore and assure him that it will com- 


ply botli in the letter and in the spirit of 

the recommendation.” 

Wherefore, in consideration of the foregoing, 
it is ORDERED that this court will retain juris- 
diction in this proceedings and that this matter 
be continued generally until the recommenda- 
tions of the court for desegregation of schools 
of Greenbrier County, West Virginia, shall have 
been fully complied with. 





EDUCATION 
Public Schools—West Virginia 


Gladys TAYLOR, an infant, by her next friend, Henry Taylor, et al. v. the BOARD OF ED- 
UCATION OF THE COUNTY OF RALEIGH, a corporation, et al. 


United States District Court, Southern District, West Virginia, Civ. No. 159, January 10, 1956. 


SUMMARY: Negro school children in Raleigh County, West Virginia, brought a class action 
in federal district court to require the county school officials to admit them to the public 
schools. During the hearing the school officials proposed a plan looking toward desegrega- 
tion beginning with the next school term. The Court did not enter a final order, but retained 


jurisdiction of the case pending the implementation of the plan. 


MOORE, District Judge. 
ORDER 


This cause came on to be heard on the 2\st 
day of December, 1955, in the United States 
District Court for the Southern District of West 
Virginia, Charleston, West Virginia, upon the 
petition of the plaintiffs duly and regularly 
filed, the answer of the several defendants and 
other proceedings had herein, and the plaintiffs 
appearing in person and by their attorneys, T. 
G. Nutter, Willard L. Brown and James H. 
Rowland, and the defendants appearing in 
person and by their attorneys, Fletcher W. 
Mann, the judge of said court did proceed to 
hear argument of counsel as to when segrega- 
tion on account of race in the schools in Raleigh 
County should be abolished, and the court 
made statements into the record which are 
made a part hereof; 

From all of which the court finds as follows: 

1. The plaintiffs and each of them are Negroes 
and citizens of the United States and the State 
of West Virginia. They are residents of Raleigh 
County, West Virginia. Adult plaintiffs, not 
applicants, are parents of the infant plaintiffs, 
applicants. 

2. That the Court has jurisdiction of the 
subject matter and all persons and parties here- 
to, and that the complaint states a cause against 


the defendants under the Fourteenth Amend- 
ment of the Constitution of the United States, 
and Section 1, under Title 28, United States 
Code, Section 1348, under Title 42, United 
States Code, Sections 1981 and 1983, under 
Title 28, United States Code, 2281 and under 
Rule 23 (a) of the Federal Rules of Civil Pro- 
cedure. 


8. Article XII, Section 8, of the Constitution 
of the State of West Virginia, and Section 1775 
(18-5-14) Michie’s West Virginia Code of 1955, 
require the segregation of white and Negro 
students in all the public schools of the State 
of West Virginia, but said constitutional and 
statutory provisions are, and are conceded by 
defendants to be, unconstitutional because they 
are in conflict with provisions of the Constitu- 
tion of the United States. 


4, Defendant D. W. Bryson is County Super- 
intendent of Schools for Raleigh County, West 
Virginia. Defendants H. Dale Covey, B. C. 
Callaway, J. Marion Cook, A. P. Leeber and 
James H. Trail constitute the Board of Educa- 
tion of the County of Raleigh. 


5. On the 16th day of December, 1955, the 
Board of Education of the County of Raleigh 
adopted the following resolution: 
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“Be it resolved unanimously by the 
Board of Education of the County of 
Raleigh, upon the advice of counsel that 
discrimination on account of race in the 
public schools of Raleigh County be and 
it is hereby abolished, and the Superin- 
tendent of Schools is hereby authorized and 
directed to adopt and put into effect a 
practical plan of desegregation at such 
time as the District Court of the United 
States for the Southern District of West 
Virginia may direct.” 


Upon the conclusion of which hearing the 
judge of said court did make the following 
statement into the record: 


“We tend to forget that the question is 
not altogether one of admitting colored 
children to white schools, so-called, but the 
problem is one of admitting all children 
to all schools without discrimination on the 
ground of race. 

It is not the province of the court to say 
to the Board of Education that you shall 
do this or that with reference to the ad- 
ministrative problems of the schools. I am 
merely pointing out that there does not 
seem to be any basis for any racial discrimi- 
nation, so the conclusion that I reach is that 
the classes as they exist now in the schools 
shall not be disturbed. If in any of the 
schools there is room for more pupils to 
be admitted during the coming semester 
or even right now, at any time that there 
is room in the schools for other pupils to 
be admitted and pupils from that attend- 
ance area, whether they are white or col- 
ored, wish to be admitted to the schools, 
that they should be admitted. If they wish 
to be admitted and there is not room, then 
without regard to race or color they should 
be given the right to come into those 
schools if and when there is room on a basis 
of first come first served. That is the situa- 
tion as it should be viewed during the 
present term. 

I see no obstacle whatsoever to the com- 
plete freedom of pupils to be admitted to 
schools next fall on an indiscriminate basis 
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just by the establishment of attendance 
areas and of permitting pupils from those 
areas to attend the schools that are .con- 
venient to those areas. That is my conclu- 
sion with reference to next fall. At present, 
admission of any pupils who are properly 
allocated in the proper attendance area 
without discrimination if they wish to be 
admitted and if the schools are sufficiently 
uncrowded to admit them, and then next 
fall arrangement for the elimination alto- 
gether of any discrimination or segregation. 

Is what I have said thoroughly under- 
stood, Mr. Mann? 

Mr. Mann: Well, I believe so, your 
honor. If I understand you, you have said 
that if any child of either race applies to 
be admitted to any school within its at- 
tendance area for the last half of this year 
and there is room to admit it, it should be 
admitted. 

The Court: That’s right. 

Mr. Mann: And that arrangements 
should be made by the beginning of the 
school term next September for the com- 
plete abolition of segregation on account 
of race. 

The Court: That’s right. 


Mr. Mann: It wouldn't necessarily 
apply in its full completeness to the balance 
of this year on account of disruption it 
might cause. 

The Court: That's right. I take it 
you might want a copy of this. 

Mr. Nutter: Your honor, it is the 
same ruling made in the Greenbrier County 
case. 

The Court: That's right. There can 
be a stipulation or an order based on what 
I have said. There will be no injunction.” 
Wherefore, in consideration of the foregoing, 

it is ORDERED that this court will retain juris- 
diction in this proceeding and that this matter 
be continued generally until the recommenda- 
tions of the court for desegregation of schools 
of Raleigh County, West Virginia, shall have 
been fully complied with. 
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EDUCATION 


Colleges and Universities—Alabama 


COURTS 


Autherine J. LUCY et al. v. William F. ADAMS et al. 
United States District Court, Northern District, Alabama, Civ. No. 652 February 29, 1956. 


SUMMARY: Plaintiff, a Negro, pursuant to an order of the United States District Court (see 
1 Race Rel. L. Rep. 85), was admitted to the University of Alabama. Because of disturbances 
which accompanied her admission she was temporarily excluded from the university. She 
then moved that the defendants, officials of the university, be held in contempt of court. The 
Court refused to grant a contempt citation, holding that the action taken to exclude her was 
in good faith to protect her, but ordered her readmission to the university. (Prior to the read- 
mission of the plaintiff, the University Board of Trustees permanently expelled her, see p. 456). 


GROOMS, District Judge. 

This matter coming on at this time for hear- 
ing and being submitted upon the defendants’ 
motion for a severance and a separate trial and 
demand for a jury trial, and upon oral evidence 
taken in court, the Court finds and concludes as 
follows: 

FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

1. The Court finds that the University off- 
cials and trustees under-estimated the extent 
of the protest that would be made upon the 
admittance of the plaintiff to the University and 
underestimated the fury of the mob in attempt- 
ing to force her from the campus, and, accord- 
ingly, were unprepared to cope with the situa- 
tion. Plaintiff was the first Negro ever to be 
admitted to the University and no such situa- 
tion had arisen at any of the other Southern or 
Southwestern Universities upon admittance of 
Negro students to these institutions. Under the 
facts, the Court does not find the officials and 
trustees derelict in their duty in failing to cor- 
rectly estimate the situation. 

2. The Court further finds that the action 
which the trustees and officials took to protect 
the plaintiff and others from bodily harm was 
not taken in defiance of the Court’s injunction, 
but was taken in a good faith attempt to so 
protect the plaintiff and others. 


3. That if such steps had not been taken, 
there is a likelihood that the plaintiff, and 
others as well, may have suffered great bodily 
harm or even death. That the defendants, under 
the stress of the circumstances then and since 
prevailing, should not be adjudged in contempt 
on account of their action in temporarily ex- 
cluding the plaintiff from the University. 

4, The Court does not find and does not con- 
clude that law and order in this State have 
broken down or that the law enforcement agen- 
cies of this State are unwilling or inadequate to 
maintain law and order at the University. The 
Court is, therefore, of the opinion that the order 
of suspension or exclusion of the plaintiff Lucy 
should be lifted by 9:00 a.m., March 5, 1956. 

It is, therefore. ORDERED, ADJUDGED 
and DECREED: 

1. That the defendants’ motion for severance 
and a separate trial and a jury trial be and it is 
hereby overruled. 

2. That the order to show cause should be 
vacated and the defendants discharged there- 
from. 

3. That the order of suspension or exclusion 
heretofore adopted by the defendants be and 
the same is hereby directed to be terminated 
by 9:00 a.m., on March 5, 1956. 

4. That the costs of court be and the same 
are hereby taxed against the plaintiff. 





EDUCATION 


Colleges and Universities—Texas 


Joe L. ATKINS, a minor, by his father and next friend, Willie Atkins v. James Carl MAT- 
THEWS, as President, North Texas State College, et al. 


United States District Court, Eastern District, Texas, Civ. No. 1104, December 19, 1955. 


SUMMARY: In a class action, plaintiff brought suit for injunctive relief in federal district 


court against officials of North Texas State College to restrain them from denying his ad- 
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mission to the college solely on the ground of race or color. The order of the Court grant- 


ing a permanent injunction follows: 


SHEEHY, District Judge. 
ORDER 

The above numbered and styled cause having 
come on to be heard by the Court without jury 
on this the 2nd day of December, A. D., 1955, 
and the plaintiff having appeared by and 
through his attorney of record and the defend- 
ants having appeared in person and by and 
through their attorney of record, and all parties 
having announced ready for trial, and the Court 
having heard the pleadings, the evidence and 
argument of counsel finds the facts as set forth 
in its written opinion filed herein, and on the 
basis thereof, it is adjudged by the Court: that 
a judgment should be entered declaring that 
the plaintiff Joe L. Atkins, a minor, and other 
Negro students of the same class as _ plaintiff 
must be admitted to the North Texas State 
College by the defendants James Carl Mat- 
thews, and the Board of Regents of the College 
on the same basis as though they were members 
of the white race and that the refusal of the 
defendants to admit the minor plaintiff or other 
Negro students of the same class as the minor 
plaintiff solely on account of their race or color 
is unlawful. 

IT IS THEREFORE ORDERED, AD- 
JUDGED AND DECREED BY THE COURT 
That the defendants JAMES CARL MAT- 
THEWS, as president and ARTHUR McCUL- 
LOUGH, as vice-president of the North Texas 
State College, and the defendants BEN H. 
WOOTEN, S. A. KERR, EMMA MAE BROTZ, 
RALPH ELLIOTT, CHARLES W. DUKE, 


BERL E. GODFREY, CARL ROUNDTREE, 
JACK SISCO and FRANK STORM, JR., as 
members of the Board of Regents of the North 
Texas State College, their agents, servants, em- 
ployees and their successors in office be and 
they are hereby enjoined and restrained and 
permanently enjoined from further refusing or 
denying to the minor plaintiff or any other 
Negro students of the same class as minor 
plaintiff the right or privilege of registering 
and matriculating at the North Texas State 
College, or entering, attending and receiving 
instruction at the said college at the same time 
and under the same terms and circumstances 
as all other qualified students are permitted 
to register and matriculate or enter, attend and 
receive instruction without any distinctions be- 
ing made as to them because of or on the basis 
or classification of race or color. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED BY THE COURT That the 
minor plaintiff Joe L. Atkins, and all of the 
members of the class that he represents may 
have the proper processes of this Court for the 
enforcement of the rights and relief decreed 
and granted by this judgment. 


IT IS FINALLY ORDERED, ADJUDGED 
AND DECREED BY THE COURT That all 
costs incurred herein are taxed against the de- 
fendents herein, for which the Clerk of this 
Court may have the proper process issued from 
this Court. 





EDUCATION 


Colleges and Universities—Texas 


Thelma WHITE, a minor, by her Father and Next Friend v. Alvin Arlton SMITH, as President, 
ete., of Texas Western College of the University of Texas, et al. 


United States District Court, Western District, Texas, Civ. No. 1616, July 25, 1955. 








SUMMARY: Plaintiff brought a class action for injunctive relief in federal district court 
against officials of Texas Western College to restrain them from denying her admission to 
the college solely because of her race or color. The Court held that portions of the statutes 
and constitution of Texas providing for segregation in public educational facilities were un- 
constitutional and void because they denied to plaintiff and the class she represents their 
privileges and immunities as citizens of the United States and the equal protection of the 
laws secured by the Fourteenth Amendment to the United States Constitution. The order of 
the Court granting a permanent injunction follows. 
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THOMASON, District Judge. 
ORDER 


The above entitled and numbered case hav- 
ing come on to be heard by the Court on this 
the 18th day of July, 1955, and the plaintiff 
appeared in person and by and through her 
next friend and her attorney, and the defend- 
ants appeared by and through their attorney, 
and all parties announced ready for trial; and 
the Court having heard the pleadings, evidence 
and argument of counsel finds the facts to be 
as set forth in its written opinion filed herein, 
and on the basis thereof it is adjudged by the 
Court: 


That the defendants’ motion to dismiss plain- 
tiffs petition for the reason that the action 
taken by the Regents of the University of Texas 
affords plaintiff and the class of persons she 
represents admission to the Texas Western Col- 
lege and that the suit is moot, is overruled and 


denied. 


IT IS ORDERED, ADJUDGED AND DE- 
CREED BY THE COURT That Article VII, 
Section 7 of the Constitution of the State of 
Texas is unconstitutional and void for the 
reason that it denies plaintiff and the class of 
persons she represents, their privileges and im- 
munities as citizens of the United States, and 
the equal protection of the laws secured to 
them by the Constitution and Laws of the 
United States. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED BY THE COURT That Ar- 
ticle 2900 of the Revised Civil Statutes of Texas 
is unconstitutional and void for the reason that 
it denies to plaintiff and the class of persons 
she represents, their privileges and immunities 
as citizens of the United States, and the equal 
protection of the laws secured to them by the 
Constitution and Laws of the United States. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED BY THE COURT That the 
Defendants, ALVIN ARLTON SMITH, as 
President, and JOSEPH McSWAIN WHIT- 
AKER, as Registrar and Director of Admissions, 
TOM SEALY, Chairman, DR. L. S. OATES, 
CLAUDE W. VOILES, LEROY JEFFERS, 
LEE LOCKWOOD, J. R. SORRELL, DR. 
MERTON M. MINTER, MRS. CHARLES 
DEVALL and J. LEE JOHNSON, III, as Offi- 
cers and Members of the Board of Regents of 
the University of Texas and the Texas Western 
College of the University of Texas, and their 
successors in office, their agents, their servants 
and employees are permanently enjoined and 
restrained unto perpetuity from further execut- 
ing or enforcing any rules or regulations or any 
order or orders, promulgated or issued pursuant 
to or in purported reliance upon either Article 
VII, Section 7 of the Constitution .of Texas, or 
Article 2900 of the Reyised Civil Statutes of 
Texas, or any other Statute or Constitutional 
Provision of Texas, that has or might have the 
effect of denying plaintiff or any member of 
the class of persons she represents, the right or 
privilege of matriculating or registering or en- 
rolling at and attending classes at the Texas 
Western College, because of their race or color. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED BY THE COURT That the 
minor plaintiff, Thelma White, and all of the 
members of the class that she represents, may 
have the proper processes of this Court for 
the enforcement of the rights and relief decreed 
and granted by this judgment. 

IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED BY THE COURT That all 
costs incurred herein is taxed against the de- 
fendants herein, for which the Clerk of this 
Court may have the proper process issued from 
this Court. 





EDUCATION 


Private Schools—Pennsylvania 


The GIRARD COLLEGE case (Estate of Stephen Girard, No. 10, July Term, 1885, re: appli- 


cation of William Ashe Foust.) 


Orphan's Court of Philadelphia County, July 29, 1955. 


SUMMARY: The will of Stephen Girard established a trust for the education of “poor male 
white orphans”. The trust is administered by a Board consisting, in part, of elected of- 
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ficials of the City of Philadelphia and members appointed by judges of the courts of common 
pleas of the county. The applicant, an eight-year-old Negro boy, sought admission to the 
College, claiming the limitation to “white” persons was invalid. The Court held that the 
operation of the College was not “state action” and that the College was not a public insti- 
tution, so that the decision of the United States Supreme Court in the School Segregation 
Cases was not applicable. The application for admission was denied. 


BOLGER, J. 


William Ashe Foust, age 8, hereinafter called 
the applicant, a Negro orphan boy residing in 
Philadelphia, by his mother, has filed a petition 
in this court seeking a review of the resolution 
of the Board of Directors of City Trusts, trustee 
of the will of Stephen Girard, hereinafter called 
the Board, in dismissing his application for ad- 
mission to Girard College, hereinafter called 
the College, solely because he is not “white”. 
Hon. Joseph S. Clark, Jr., Mayor of Philadel- 
phia, and Hon. George Schermer, Director of 
the Commission on Human Relations of the 
City, have filed a joint petition, pursuant to a 
resolution of City Council, joining in the prayer 
of the applicant. The Board has filed answers 
wherein it asserts the applicant was denied 
admission because he is not a “poor white male 
orphan.” The petitions pray for a decree revers- 
ing the action of the Board and ordering it to 
admit the applicant to the College. 

Robert Felder, age 7, another Negro orphan 
boy, contemporancously filed, by his mother, 
a similar petition to which an answer contain- 
ing identical denials has been filed. The deci- 
sion here will control the Felder case. 

The appearances of the mayor and of the 
director of the Commission on Human Relations 
are in their official capacities. The mayor also 
appears as an ex officio member of the Board. 

Originally, a single petition was filed on 
behalf of the present applicant and of other 
colored boys. An answer was filed by the 
Board. This petition and answer together with 
the mayor’s petition and the answer thereto 
were referred by the court to the hearing judge. 
The latter immediately called a pretrial con- 
ference at which he pointed out several possible 
defects in the pleadings which might require 
the hearing judge, or a reviewing court, to de- 
cide the case on some point other than the 
issues as presented: John P. Peters v. Oveta 
Culp Hobby et al., 349 U.S. 331. The original 
petition of the applicants was withdrawn with- 
out prejudice and the present petitions and 
answers were filed. Later the applicant was 
examined mentally and physically by the Board, 
the same as are white applicants, with the 


result that the applicant fully qualified except 
that he is not “white”. 

The Board in excluding the applicant, rules 
that it legally had no alternative because of its 
obligation to adhere to the terms of the will. 
In making this decision it acted as a unit: 
Hunter's Orphans’ Court Commonplace Book, 
vol. II, “Trustees”, 6 (a). 


[Brief of City of Philadelphia] 


The purpose of the petitions is clearly ex- 
plained in the brief filed on behalf of the City 
of Philadelphia: 


“Far from urging any change based upon 
fashion or custom, or any ‘deletion’ from 
the Will of Stephen Girard, the City’s 
position in this proceeding is that the acts 
of its officers should be brought into con- 
formity with the requirements of constitu- 
tional law and public policy which have 
evolved during the 125 years since the 
Will was written in 1830. It is to carry out 
the dominant purposes and the educational 
objectives expressed in the Girard Will, 
interpreted in the light of the major 
changes during the past century and a 
quarter in law, public policy, education, 
the social sciences and human relations, 
that the City urges the removal of the color 
restriction upon admission to Girard Col- 
lege.” 


[Intervention of State Attorney General] 


The Attorney General of Pennsylvania, upon 
the invitation of the court, entered the case as 
parens patriae to fulfill his duty of enforcing 
the trust: Abel v. Girard Trust Co., 865 Pa. 34, 
and representing the Commonwealth’s possible 
interest in remainder, and filed an answer to 
the petition, which was subsequently with- 
drawn. On July 7, 1955, the Attorney General 
filed a separate petition joining in the prayers 
of the other petitioners. To this petition the 
Board filed an answer identical with its other 
answers. The court on April 7, 1955, appointed 
James M. Marsh, Esq. amicus curiae. 











Three days of hearings were held at which 
oral and other evidence was presented. An 
accurate description of the petitioners’ testi- 


mony appears in the city’s brief as follows: 
[Testimony] 


“The witnesses for the City furnished 
expert testimony concerning the conditions 
of 1830 and the developments since that 
time. Dr. Sculley Bradley, Chairman of 
the Graduate Department of American 
Civilization and Professor of English at the 
University of Pennsylvania, compared the 
culture of Girard’s lifetime, particularly the 
condition of the Negro and the educational 
system, with conditions today. (N.T. 75- 
157) Developments in the social sciences 
and in educational policy and practices are 
set out in the testimony of Dr. Isidor Chein, 
Professor of Psychology at New York Uni- 
versity (N.T. 520-576); Dr. Ira DeA. Reid, 
Professor of Sociology at Haverford Col- 
lege (N.T. 173-205); Dr. Alice V. Keliher, 
Professor of Education at New York Uni- 
versity (N.T. 205-233); and Dr. Gilbert 
White, President of Haverford College, 
(N.T. 157-178). These four witnesses have 
testified to the advantages to be gained by 
white students from eliminating the color 
bar on admission to Girard College; and 
Mr. George Schermer, Executive Director 
of the Commission on Human Relations 
and Mr. Maurice B. Fagan, Executive Di- 
rector of the Philadelphia Fellowship Com- 
mission have testified to the benefits to the 
community. (N.T. 242-318, 315-341)”. 
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After much deliberation, the hearing judge 
places them in three categories; legal, consti- 
tutional and equitable. However, the evidence 
and the legal principles involved at times em- 
brace all three categories. Stephen Girard died 
December 26, 1831. His will dated February 
16, 1830, and codicils dated, respectively, De- 
cember 25, 1830, and June 20, 1831, were duly 
probated. He provided, following gifts to rela- 
tives and friends and for charitable purposes, 
substantial trusts for the improvement of the 
city and then left the major portion of his 
estate in trust to “the Mayor, Aldermen and 
citizens of Philadelphia” (the then title of the 
city) for the establishment of a college for the 
education and maintenance of “poor male white 
orphans’. The order for acceptance of appli- 
cants was fixed according to the place of their 
birth: (1) The City of Philadelphia; (2) the 
rest of Pennsylvania; (8) the City of New 
York; (4) the City of New Orleans. His lengthy 
will is a model of detailed expression of care- 
fully conceived purposes, plans and methods. 
The provisions of immediate importance are as 
follows: In paragraph XXI-3, after providing 
for the establishment of the College, he states: 


“< 


. as many poor white male orphans, 
between the ages of six and ten years, as 
the said income shall be adequate to main- 
tain, shall be introduced into the college as 
soon as possible; and from time to time as 
there may be vacancies, or as increased 
ability from income may warrant, others 
shall be introduced.” 


In paragraph XX appears the following: 








The president of Girard College, Dr. Merle 
E. Odgers, since resigned and now president 
of Bucknell University, and the vice president, 
Dr. E. Newbold Cooper, now president of the 
College, and John E. Diemand an alumnus of 
the College, president of the Board and also 
president of the Insurance Company of North 
America, testified in rebuttal that no change is 
required. The general curriculum and the re- 
ligious and social training of the students was 
detailed and the uniformly high record of ac- 
complishment of the graduates of the College 
was related. 


[The Girard Will] 


On June 8, 1955, argument was held and 
briefs presented. The briefs and the argument 
of the parties do not agree upon the identifica- 
tion or classification of the broad issues present. 





“And whereas I have been for a long 
time impressed with the importance of 
educating the poor, and of placing them 
by the early cultivation of their minds and 
the development of their moral principles, 
above the many temptations, to which, 
through poverty and ignorance they are 
exposed; and I am particularly desirous to 
provide for such a number of poor male 
white orphan children, as can be trained 
in one institution, a better education as 
well as a more comfortable maintenance 
than they usually receive from the appli- 
cation of the public funds: . . . Now, I do 


‘give devise and bequeath all the residue 


and remainder of my real and personal 
estate . . . unto The Mayor, Aldermen and 
citizens of Philadelphia their successors and 
assigns in trust...” 
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In paragraph XXIV-3, he states that the 
provision for the College is his primary object. 
In paragraph XXI-7, after providing for the 
feeding, clothing and lodging of the students, 
he states: 

“They shall be instructed in the various 

branches of a sound education, compre- 
hending reading, writing, grammar, arith- 
metic, geography, navigation, surveying, 
practical mathematics, astronomy, natural, 
chemical, and experimental philosophy, the 
French and Spanish languages (I do not 
forbid, but I do not recommend, the Greek 
and Latin languages)—and such other 
learning and science, as the capacities of 
the several scholars may merit or warrant: 
I would have them taught facts and things, 
rather than words or signs: And, especially, 
I desire, that by every proper means a pure 
attachment to our republican institutions, 
and to the sacred rights of conscience, as 
guaranteed by our happy constitutions, 
shall be formed and fostered in the minds 
of the scholars.” He also provides for the 
dismissal of students for mal-conduct. In 
subparagraph 9 he states: “Those scholars, 
who shall merit it, shall remain in the col- 
lege until they shall respectively arrive at 
between fourteen and eighteen years of 
age; they shall then be bound out by the 
Mayor, Aldermen and citizens of Philadel- 
phia, or under their direction, to suitable 
occupations, as those of agriculture, naviga- 
tion, arts, mechanical trades, and manu- 
factures, according to the capacities and 
acquirements of the scholars respectively; 
consulting, as far as prudence shall justify 
it, the inclinations of the several scholars, 
as to the occupation, art, or trade, to be 
learned.” 


The College opened in 1858 and has been 
functioning ever since. Today the estate is 
estimated to be worth more than $98,000,000. 
The income in 1954 was $2,144,312. The pres- 
ent student body fluctuates in number around 
1137; the average per capita cost of education 
and maintenance is $1,853.34. Due to losses 
in the holding of coal lands, all of these figures 
will be reduced hereafter. The real estate com- 
prising the College, although exempt from tax- 
ation, is assessed at $10,029,600. 


[Implementation by State and City] 


Immediately after Girard’s death the legisla- 
ture of the Commonwealth, consistently with 





the then existing State Constitution, passed two 
statutes implementing the will and authorizing 
the city to do everything necessary to accept 
the property and to serve as trustee in order to 
fulfill Girard’s purposes. The city passed ordi- 
nances providing for a board of trustees. On 
January $1, 1833, an ordinance provided that 
the trustees were to be the mayor, the presi- 
dents of Select and Common Councils and 15 
other citizens to be chosen by the councils to 
serve for a term of three years. 

Pursuant to the acts of assembly and ordi- 
nances of councils, the applicants upon admis- 
sion to the College are indentured to the Board 
which also becomes guardian for their estates 
until they reach the age of 21. 


[Attacks on Will] 


Immediately following the probate of the 
will and codicils, Girard’s heirs attacked their 
validity. This contest was disposed of by the 
Supreme Court of the United States in Vidal 
v. Girard’s Executors, 2 Howard (U.S.) 127 
(1844), the decision in which case probably 
established the basic principles of the law of 
charitable trusts in this country. It decided 
that the city could legally serve as trustee; that 
the trust was not a superstitious one and that 
the projected College was not an atheistical 
institution in spite of the provision in the will 
excluding clergymen from ever entering the 
grounds. A second suit by the heirs was de- 
cided against them by the Supreme Court of 
the United States in Girard v. Philadelphia, 74 
U.S. 1 (7 Wallace 1), 1868. When the College 
was about to open, further enabling legislation, 
including State statutes and city ordinances 
were passed. In 1854 the other townships of 
the County of Philadelphia were consolidated 
with the then city under the title of “City of 
Philadelphia”. 


[Board of City Trusts] 


On June 30, 1869, P.L. 1276, the legislature 
created the present Board of Directors of City 
Trusts and transferred to it the administration 
of this and many other similar trusts. The 
Board consists of 15 members, including the 
mayor and the president of city council, both 
ex officio, and 12 other citizens appointed by 
the judges of the courts of common pleas of 
the county. The Board is authorized to make 
suitable regulations and is required to report 
annually to the city council, to the State legis- 
lature and to the judges of the Courts of Com- 
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mon Pleas, and to publish the reports in 
Philadelphia newspapers. The funds of the 
trust are to be handled by the city treasurer 
who must segregate the accounts, and the city 
controller is authorized to audit those accounts. 
The act states that the members of the Board 
are city officers, but that no compensation or 
emolument shall be paid them. The passage 
of this act provoked a third attack upon the 
will. It was alleged in the third attack that 
the Act of 1869 was unconstitutional. In Phila- 
delphia v. Fox, 64 Pa. 169 (1870), the Act of 
1869 was declared constitutional. In the opin- 
ion, the Supreme Court, at page 181, stated: 


“The trusts held by the City of Phila- 
delphia, which are enumerated in the bill 
before us, are germane to its objects. They 
are charities and all charities are in some 
sense public.” 

It then carefully delineates the powers of the 
Board and its responsibility. In 1936 the then 
mayor sought an accounting of the trusts in 
the courts of common pleas of this county, in 
order to ascertain if there were surplus funds 
to which the city would be entitled as a sec- 
ondary income beneficiary under the will. This 
litigation was decided in Wilson v. Board of 
Directors of City Trusts, $324 Pa. 545 (1936), 
wherein the court approved the Fox decision 
and transferred the suit to this court for deci- 
sion, stating that the mayor as an ex officio 
member of the Board had the right to an ac- 
counting. In 1949 the legislature authorized 
the City of Philadelphia to adopt its own 
charter. In 1951 the citizens of Philadelphia 
at a special election, in accordance with this 
act, adopted the present Home Rule Charter. 
Much other legislation and several other court 
decisions, appellate and nisi prius not impor- 
tant here, characterized the history of this trust. 


[Validity of Will Not Questioned] 


The validity of Girard’s will and the capacity 
of the city to serve as trustee are not ques- 
tioned. It is now contended, however, that in 
the light of present conditions, changes of 
public policy, the amendments to the Federal 
Constitution, intervening acts of assembly and 
decisional law, the will must be construed 
elliptically, so that the word “white” shall be 
eliminated. 

The petitioners argue that the expressed 
dominant particular purpose of the will was the 
welfare of the City of Philadelphia; that 


Girard’s ‘direction that the trust be administered 
by the city supervened his purpose of provid- 
ing education and maintenance for the desig- 
nated beneficiaries; that he did not intend to 
create a private school, but rather a public 
school and orphanage, administered by the city 
in its governmental capacity; that his direction 
that the students must receive sound, moral and 
ethical instructions in the republican institu- 
tions of our country, by teaching them facts 
and things rather than words and signs, can- 
not be carried out without racial integration; 
that the word “white” occurs only twice in the 
entire will, whereas the word “orphans” is fre- 
quently used, showing that Girard had as his 
concern orphans generally without regard to 
race; that there is no express prohibition against 
admitting orphans who are non-whites and, 
finally, that the use of the word “white” must 
be construed as a condition attached to the 
gift, and since such a condition is now against 
public policy, the word must now be stricken 
from the will as an invalid provision. 


[Girard’s Intent] 


Rules and canons of construction are to be 
used only where necessary to ascertain the in- 
tent of a testator, and can be resorted to when 
the intent is uncertain or the language is am- 
biguous: McFadden Estate, 381 Pa. 464 (1955). 
Among the outstanding characteristics of this 
will is the meticulous use of plain, unequivocal 
and unambiguous language. A reading of the 
will, from its beginning to end, leaves no doubt 
that Girard knew exactly what he intended, and 
expressed his many intentions with clarity and 
simplicity. 

It would be error to deny that he intended 
to benefit the City of Philadelphia and its citi- 
zens. His will is replete with other gifts directly 
to the city and in trust for strictly municipal 
purposes. The establishment of the College, to 
the extent that it relieves the city of the care 
and education of the class he selected, is one 
of the proofs that he established a public 
charity. There is nothing in the will from which 
it could be implied that Girard’s fundamental 
purpose was to establish this as a governmental 
trust, or that to have the city administer his 
trust was more important than the advantages 


‘he intended to confer on the beneficiaries he 


designated. His selection of the city as trustee 
was but a means to an end; his purpose was to 
make certain that a perpetual body would 
carry out the trust without interruption, in the 
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same faithful manner as other trusts committed 
to its charge. To insure this result, he prudently 
required that the funds be kept separate and 
apart from other trusts held by the city, both 
under his will and from other testators, and 
required that reports of the condition of the 
trust and of the operation of the College be 
published annually and copies sent to the State 
legislature. He wanted the pitiless light of 
publicity to guarantee against corrupt or in- 
efficient management and political or other 
favoritism. 

There can be no validity in the assertion, that 
because the trust is administered by a public 
agency that Girard intended the College to bea 
public institution. The many provisions in the 
will respecting the conduct of the school show 
an exactly opposite intention. The following in- 
structions spell out a clearly expressed purpose 
to create a private school in accordance with 
the testator’s direction and not that of some 
governmental body: The indenturing of boys; 
the management of their property, the method 
of selecting students; provision for their expul- 
sion; the erection of the wall; instructions con- 
cerning the mode of maintenance; the prohibi- 
tion against clergymen, etc. 

The contention that without integration the 
students cannot be properly instructed in our 
republican institutions will be treated later in 
this opinion, but it is sufficient to state here 
that this alone cannot be grounds for the ellip- 
tical construction requested. 


Girard fully intended that the students at- 
tending his College would be segregated, not 
only from non-whites, but also from girls, from 
their natural guardians, from clergymen and 
from their homes, in fact from the public at 
large. In effect he provided that while they 
were in attendance at the College they would 
be entirely cut off from outside distractions so 
that they could be indoctrinated in the ideals 
he sought to have taught by instruction and 
not by experience. He envisioned a most favor- 
able climate in which the practical studies and 
the moral and ethical training could be incul- 
cated by teaching. He demanded a high stand- 
ard for the teachers, both in ability and char- 
acter. 


[Use of Word “White” 


In constructing this will there is no impor- 
tance to be given to the fact that the testator 
used the word “white” with reference to the 
students at the College on only two occasions, 


whereas he used the word “orphans” frequently. 


Repetition of the entire phrase, “poor white - 


male orphans” was unnecessary: Lippincott’s 
Estate, 276 Pa. 283. In using the word “or- 
phans” in all other instances except the two, 
he did not refer to them as “male” or as “poor,” 
for the same obvious reason. By referring to 
other parts of the will, we find he knew exactly 
how to distinguish and limit the class of bene- 
ficiaries he selected. He gave $6,000 for the 
construction of a schoolhouse in Passyunk 
Township for “poor white male children’; 
$10,000 to the Comptrollers of Public Schools 
of Philadelphia (italics supplied), and $20,000 
to the Pennsylvania Institute for Deaf and 
Dumb, and in the two latter gifts he did not 
specify any limitation as to color. 

The use of the word “white” in the will can- 
not be considered as a condition attached to 
the gift. It is merely descriptive of the class 
of the objects of his bounty: Lockwood’s Estate, 
344 Pa. 293. And there is no significance in the 
fact that Girard did not explicitly exclude non- 
whites in the same manner in which he ex- 
cluded clergymen. The prohibition against 
clergymen is entirely negative, whereas the 
choice of white orphans is a positive preferen- 
tial selection. 


All of the arguments for an elliptical con- 
struction are little more than hypotheses based 
upon conjecture and are invalid in view of the 
clarity of purpose expressed in the will: Jacob’s 
Estate, 843 Pa. 387; Earle Estate, 869 Pa. 52 
(1951); Vidal v. Girard’s Heirs, supra. Ellip- 
tical construction is only resorted to when the 
failure to delete or to add a word would lead 
to an absurd result: Riegel et al. v. Oliver et al., 
852 Pa. 244, or “where there is a clear inference 
from the whole will that the wards were added 
or omitted by mistake”: Lifter’s Estate, 877 Pa. 
227, 231. 


[Question of State Action] 


The question of whether the operation of this 
trust is “state action” or “individual action” 
under the fourteenth amendment to the Con- 
stitution of the United States is one crucial 
issue in this case and it bears on all other 
issues in the case. The realm of individual ac- 
tion involves the exercise by one or more citi- 
zens of their “inalienable rights”, including 
“life, liberty and the pursuit of happiness” with 
which our Creator has endowed us, and also 
of the privileges granted by the Federal and 
State Governments. The Constitution of the 
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United States does not create rights; it declares 
them. Such declarations are the “soul” of the 
Constitution. Congress and the legislatures of 
the several States may and do create privileges 
within constitutional limits. Examples of privi- 
l.ges are relief, public education, and the 
ability of a citizen to transfer property at death. 
The powers and the machinery of the govern- 
ment were created and exist in large measure 
for the purpose of protecting the citizens in the 
equal opportunity to enjoy all declared rights 
and granted privileges without regard to race, 
color or previous condition of servitude. 
Whether declared specifically or implied in the 
Bill of Rights, our inalienable rights include 
freedom of expression, religion, assembly, pri- 
vate association, marriage and the home, and 
the place, manner, style and terms of living, 
occupation and travel, and all others compre- 
hended by “the free enjoyment of all of our 
faculties in all lawful sways”: Allgeyer v. Lou- 
isiana, 165 U.S. 578; Adair v. U. S., 208 U.S. 
161, 173. Man’s faculties are physical, mental 
and spiritual. Express inhibitions against volun- 


tary and involuntary servitude are express pro- 
tections. 


The other realm, State action, occurs when 
some officer or body, in the exercise of a public 
function, deprives one or more citizens of the 
equal enjoyment of some declared right or 
granted privilege. State action is denounced 
as lack of due process and of equal protection 
of the laws under the fourteenth amendment. 
Conversely, the same amendment denounces 
equally any interference by the State or by an 
individual citizen with actions strictly within 
the realm of individual action. Individual ac- 
tion connotes personal selectivity or discrimina- 
tion which results in segregation of the person 
or thing selected from all other persons or 
things, whereas State action inhibits discrimina- 
tion and requires conformity. 


The contemporaneous orderly operation of 
these two forces under the Constitution distin- 
guishes the Government of the United States 
and American institutions from anarchy on the 
one hand and from totalitarianism on the other. 
It has enabled this country to grow ever greater 
and stronger, and its people ever freer and 
more secure. At times these forces appear to 
be like the strands of a rope, uniform, and at 
other times, intertwined or crossed. The desired 
unity of operation of them in a swiftly moving 
and changing world is fundamentally essential 


and requires the constant maintenance of the 
requisite balance between them. In State ac- 
tion the essential adaptation in the maintenance 
of this balance is by governmental or political 
action, executive, legislative or judicial, or by 
elections or by constitutional amendment. In 
individual action, the accommodation is by the 
voluntary actions of the individual or groups 
directly involved, by their “daring greatly” but 
“wisely”, individually and socially and guided 
by considerations of public interest. In this 
case there appears to be an intertwining or 
crossing of our political and social philosophies. 


[Purpose of Amendments] 


The inhuman and abhorrent vacuum in which 
the colored population of this’ country lived 
prior to 1861, exploded into the Civil War, 
resulting in the adoption of the thirteenth, 
fourteenth and fifteenth amendments to the 
Constitution. The purpose of these amendments 
was to abolish slavery and involuntary servi- 
tude and more especially to give to the Negro 
equal liberty and opportunity under the law, 
the full dignity of American citizenship. The 
purpose was not, however, in any sense to 
create another imbalance of one population 
group over another, or of one citizen over an- 
other by adding anything to the right of one 
citizen against another: United States v. Cruik- 
shank, 92 U.S. 543, 545. 

The line of demarcation between State ac- 
tion and individual action is necessarily an 
undefined one. Courts, therefore, never attempt 
to specifically delineate the boundaries or the 
divisions between the two. In passing upon the 
complex threshold question of whether issues 
presented involve one realm or the other, courts 
uniformly determine such issues upon the facts 
of each case: Rice v. Sioux City Memorial Park 
Cemetery, Inc., 349 U.S. 70 (1955). The facts 
of the present case are novel. 


[Shelley v. Kraemer] 


The petitioners stress two points in behalf 
of their averment that the operation of the 
trust constitutes State action. The first is that 
the trust is a racially restricted covenant which 
cannot constitutionally be sustained by this 
court under Shelley v. Kraemer, 334 U.S. 1. 
The second is that the applicant, as a citizen of 
Philadelphia, is entitled to admission to the 
College because the College is operated by city 
officials whose refusal to admit him amounts 
to lack of equal protection. The Board and the 
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amicus curiae claim the operation of the trust 
is not “State action” denying any right of the 
plaintiffs. 

Shelley v. Kraemer, supra, involved two sep- 
arate cases from separate States. In each case, 
a party to a racially restricted real estate cove- 
nant breached the terms of his covenant by 
selling his property to a colored purchaser. At 
the instance of other parties to the covenants, 
the State courts ordered the purchasers to va- 
cate their respective properties. The Supreme 
Court of the United States reversed and held 
that, although standing alone, the covenants 
were legal and constitutional, the colored pur- 
chasers had the right to purchase and to occupy 
property, and that the State court judgments 
enforcing the covenants deprived the colored 
purchasers of the equal protection of the law 
guaranteed by the fourteenth amendment; that 
this was consistent with the definition of State 
action in Ex parte Virginia, 100 U.S. 339: 

“The constitutional provision . . . must 
mean that no agency of the State or of the 
officers or agents by whom its powers are 
asserted shall deny to any person within 
its jurisdiction the equal protection of the 
laws.” 

Chief Justice Vinson, however, stated in the 
course of his opinion in Shelley v. Kraemer, 
supra, page 13, that the law could not force a 
party to the covenant to violate it. He said: 

“Since the decision of this court in the 
Civil Rights cases, 109 U.S. 3 (1883) the 
principle has become firmly embedded in 
our constitutional law that the action in- 
hibited by the first section of the 14th 
amendment is only such action as may 
fairly be said to be that of the states. That 
(the 14th Amendment) erects no shields 
against merely private conduct, however 
discriminatory or wrongful. 

“We conclude, therefore, that the re- 
strictive agreements standing alone cannot 
be regarded as violative of any rights guar- 
anteed to petitioners by the Fourteenth 
Amendment. So long as the purposes of 
those agreements are effectuated by volun- 
tary adherence to their terms, it would 
appear clear that there has been no action 
by the State and the provisions of the 
Amendment have not been violated.” 


(Italics supplied. ) 


Prior to Shelley v. Kraemer, a State statute, 
which inhibited white or colored owners or 


occupiers of homes in segregated city blocks 
from selling to or permitting persons of other 
races to occupy homes in those blocks, was 
declared unconstitutional in Buchanan v. War- 
ley, 245 U.S. 60 (1917). The latter decision 
was followed in Harmon v. Tylor, 273 USS. 
668 (1927), and in Richmond v. Deans, 281 
U.S. 704 (1930). 

In the other cases cited in the Shelley opin- 
ion, the denials involved were of jury trial, of 
some other rights of accused persons, of hold- 
ing public office or receiving public benefits 
and privileges, of employment, of admission 
to hotels, places of entertainment and other 
similar places where services or property are 
held out to the public for hire or for sale, to 
the enjoyment of all of which a colored person 
possessed some right, the exercise of which 
was denied. The latter fact is likewise the basis 
of the nine several acts of the Pennsylvania 
assembly cited by the applicant. 


[School Segregation Cases } 


In Brown v. Board of Education, 347 USS. 
483, and Bolling v. Sharpe, 347 U.S. 497, the 
issue was the right of colored boys to attend 
public schools on an integrated basis with white 
students. Prior to these two decisions, colored 
children, who were required under the State's 
compulsory education laws to attend school, 
had no choice but to attend a segregated col- 
ored school. The Brown case and Bolling de- 
cisions did not declare that colored boys have 
a right to attend any private school, but merely 
the right, which the applicant is now enjoying, 
of attending a free integrated public school. 
The decisions did not purport to grant or affirm 
any right to attend any private school, whether 
founded and operated by an existing organiza- 
tion, or established under a testamentary trust, 
as Girard College. 

The Shelley, Buchanan and related cases are 
readily distinguishable from the instant one, 
both factually and legally. For example, in 
those cases the sellers of the properties were 
independent contractors who had the right to 
elect to abide by or to breach their covenants. 
It was their breaching of their covenants which 
resulted in the opportunity of the colored pur- 
chasers to exercise their rights to buy and to 
occupy the properties. Here the Board is a 
fiduciary, the mouthpiece of Stephen Girard. 
Its decision was to abide by the terms of the 
will and to refuse to admit the applicant. From 
the Board’s viewpoint, unless the applicant can 
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demonstrate he is a member of the class, “poor 
male white orphan”, he has no right to admis- 
sion (Soohan vy. City of Philadelphia, 33 Pa. 9), 
and no authority was presented to the Board 


which would sustain the existence of such a 
right. 


[Wills and Intestate Acts] 


Among the powers reserved to the several 
States under the Constitution and which the 
States consistently have exercised, is the power 
to enact wills acts and intestate acts which 
authorize and direct the manner and form by 
which persons may transfer property at death. 
These acts allow the widest form of discrimina- 
tion or segregation. In fact, the intestate acts, 
which operate when a man dies without leaving 
a will, discriminate in directing tle transfer of 
his property at death to limited classes of his 
next of kin. This privilege of transferring prop- 
erty at death is an integral part of our free 
enterprise or incentive system. Chief Justice 
Stern said in Wilcox v. Penn. Mutual Life Ins. 
Co., 357 Pa. 581, 590 (1947): 


“Nearly one hundred years ago it was 
said by this court in Ervine’s Appeal, 16 
Pa. 256, 264, that if the legislature pos- 
sessed an irresponsible power over every 
man’s private estate . ... all inducement to 
acquisition, to industry and economy would 
be removed.” 

Some areas of that system have been deter- 
mined to be within the realm of State action, 
several of which have been discussed herein- 
before. 

The power here emanates from Girard. His 
right to establish this college was at the time 
of his death and is today as basic as all of the 
other individual rights hereinbefore referred to. 
No right or privilege of the citizen is more 
valued than to dispose of his property by will: 
Cauffman et al. v. Long, 82 Pa. 72. No decision 
or legislative action has been brought to the 
court’s attention which in any way brings char- 
itable trusts or gifts, inter vivos or testamentary, 
within the realm of State action. 


[Charitable Trusts Under State Law] 


No citation or authority is necessary in sup- 
port of the doctrines that charitable trusts are 
considered sacred and favorites of the law of 
Pennsylvania and that our courts go to extremes 
to preserve them. The importance of charitable 
benefactions to our economy and to our society 
generally is exemplified by the statistics sup- 


plied by Deputy Attorney General Forer show- 
ing that the estimated total charitable benefiac- 
tions in the United States in 1949 was over 
$4,000,000,000, and “we have but to look about 
us” to observe the substantial part that char- 
itable institutions play in the life of our country. 
This is convincing evidence that voluntary ac- 
tion is accommodating itself to its responsibili- 
ties and that charitable bequests are an out- 
standing feature of public policy. 

The Vidal case and all of the later appellate 
court decisions sustain the legality of the estab- 
lishment of this private school and orphanage. 
In Pierce v. Society of Sisters and Pierce v. 
Hill Military Academy, 268 U.S. 510, it was 
held, inter alia, that the State under its police 
power cannot deprive citizens of the right to 
establish private schools or deprive parents of 
the right to have their children attend them, 
or force them to attend public schools. See 
Connell v. Kennett Township, 356 Pa. 585, 593; 
Commonwealth ex rel. School District of Pitts- 
burgh v. Bey et ux., 166 Pa. Superior Ct. 136; 
Commonwealth vy. Bieler, 168 Pa. Superior Ct. 
462, and Pennsylvania School Code of 1949, 
P.L. 30, 24 PS § 13,1237. 

In Meyer v. Nebraska, 262 U.S. 390 (1923), 
a State statute which forbade the teaching of 
the German language and of other subjects in 
German was held unconstitutional, because it 
deprived the teachers of their right to teach, 
and the parents of the students of their right 
to have their children instructed in subjects not 
inherently harmful. In Farrington vy. Tokushige, 
273 U.S. 284 (1926), an act of the Legislature 
of Hawaii, which the court decided was a 
deliberate plan to bring private foreign lan- 
guage schools (whose students also attend pub- 
lic or other private schools) under a strict 
governmental control, would destroy the reason- 
able choice of teachers, curriculum and _ text 
books and invade the right of the parents of 
children to have their children educated with- 
out unreasonable restrictions, and was held 
unconstitutional. These cases, which enunciate 
principles of academic freedom, hold that the 
legal operation of private schools permits wide 
latitude and that only policies and methods 
which are inherently harmful are illegal. 


[Effect of Civil War Amendments] 


The thirteenth, fourteenth and fifteenth 
amendments emancipated all slaves and abol- 
ished all dominion or property rights their 
former owners had over and in them. The im- 
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pact of these amendments cannot, however, in 
any sense be held to affect the rights of Girard 
to dispose of his property as he did in this trust. 
For the fourteenth amendment to be given such 
interpretation would mean adding some other 
right to one group of citizens over the right of 
a single citizen: United States vy. Cruikshank, 
supra. No authority to the contrary has been 
cited. 


[Individual Action] 


The Shelley, Buchanan and the Civil Rights 
Cases condemn racial discrimination in State 
action. Conversely, they declare individual ac- 
tion constitutional, “however discriminatory or 
wrongful”. For the purposes of this case, the 
cited cases are evaluated by the hearing judge 
as follows: (1) They clearly distinguish State 
from individual action; (2) they hold that pri- 
vate conduct, however discriminatory, is con- 
stitutional; (3) since the subject matter of all 
of those cases was directly and exclusively 
racial discrimination, it follows (4) that al- 
though the latter may be wrong, it is legal and 
valid in individual action. Therefore, if the 
operation of this trust under Girard’s will be 
individual action, the racially discriminatory 
admission restriction, which is only a part of 
Girard’s whole philosophy of segregating the 
orphans from all of the public as well as from 
their homes, must be declared constitutional. 


Although the question of racially discrimina- 
tory admission policies may not have been 
raised in Burd Orphan Asylum v. School Dis- 
trict of Upper Darby, 90 Pa. 21 (1879), where 
the objects of the charity were “white female 
orphans”, with preference given to those bap- 
tised in the Protestant Episcopal Church, never- 
theless, the decision carries great weight since 
it was decided after the adoption of the four- 
teenth amendment. The Burd case sustained in 
Hill School Tax Exemption Case, 370 Pa. 21, 
where the court said, page 26: 

“Any institution engaged in education of 
youth is a ‘public charity’ if its doors are 
open to the public generally or a well- 
defined class thereof, subject to reasonable 
entrance requirements.” 


[Effects of Segregation] 


The arguments of the petitioners collectively 
raise the question of the inherent harmfulness 
of the College, a private charitable school and 
orphanage, because of its racially restrictive 
admission policies, which they claim render it 


illegal and unconstitutional. Although the pe- 
titioners fail to present any citation or refer- 
ence to legislation in support of their position, 
they rely upon the following: Their major 
premise is that we are now living in a mixed 
world and that the function of education, public 
and private, is to prepare children to take their 
places in it. Their minor premise is contained 
in the testimony of outstanding qualified ex- 
perts in sociology, psychology and education. 
These witnesses, some of whom also testified 
in the Desegregation Cases, stated that the 
modern educational concept is that it is indis- 
pensable, according to one witness and, accord- 
ing to others, the ideal or best policy, that 
mixed racial experience exist in school and that 
no amount of instruction can adequately com- 
pensate for the lack of it. In this connection, 
it should be noted first of all that no testator 
has any duty to establish trusts conforming 
to any one else’s ideas of what is best in the 
area in which he wishes to utilize his funds. 
The fact, if it is a fact, that Girard College 
could be improved, in curriculum or in admin- 
istration, or in its choice of students, would 
have no bearing on its legality. Secondly, this 
testimony is opposed by countervailing factual 
and credible subjective experience testimony: 
Conway Will, 366 Pa. 641 (1951). The factual 
evidence, which is undisputed and unopposed, 
has two main bases: That the graduates ‘of this 
institution possess exemplary records of citizen- 
ship, a number of them’ being most distin- 
guished, including John E. Diemand, president 
of the Board and also president of the Insurance 
Company of North America; the academic and 
social studies curriculum (which is superior to 
that of public schools), the training in religion 
and the association and contacts of the students 
with boys of other races in athletics, confer- 
ences and other academic and cultural pur- 
suits, both within and without the College 
grounds, as well as their associations on vaca- 
tions at home of varying periods up to two 
months annually, and the total absence of any 
negative fact such as anti-social or racial themes 
or policies either in the operation of the College 
or the administration, including the faculty or 
employees, are vitally important factors. In 
addition, we have the testimony of Dr. Odgers 
and of Dr. Cooper that the current policies and 
methods are efficacious and useful. The coun- 
tervailing evidence is, in the opinion of the 
hearing judge and he, therefore, finds as a 
fact, that not only does the College not serve 
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a harmful purpose, but that it serves a highly 
advantageous and beneficial one for its student 
body and for the public. As is stated above, 
Girard’s will sets up several restrictive stand- 
ards including segregation of the students from 
the public and from their homes. These stand- 
ards may seem peculiar, but since they are in 
relief of the public burden, and are for the 
advancement of the public good, and its poli- 


cies and operations not harmful, they are law- 
ful. 


[Other Charitable Trusts] 


The exercise of the right of selectivity of a 
charitable donor may be very peculiar. The 
donor’s motives may be positive or negative, 
merely a matter of preference or from motives 
of caprice or disrespect or even aversion to the 
classes of the public excluded from his benefac- 
tion. Courts basically have no power to inquire 
beyond the express terms of the will as to mo- 
tives or as to whether the purposes offend the 
beliefs and sensibilities of large segments of 
the public. In Vidal v. Girard’s Executors, 
supra, the exclusion of the clergy was and still 
is repugnant to a large segment of the public. 
In Lockwood's Estate, supra, a gift to a “Spir- 
itualistic college to educate mediums” was sus- 
tained. The class of beneficiaries can be very 
narrowly limited: Barnes Foundation, 314 Pa. 
122. If the purposes meet the test of being in 
relief of the public burdens or for the advance- 
ment of the public good, no matter how slight- 
ly, and do not contravene public policy, they 
are legal. “So there is no charity conceivable 
which will not in its practical operation, exclude 
a large part of mankind, and there are few 
which do not do so in express terms, or by 
the restrictive force of the description of the 
persons for whose benefit they are intended. 
Thus Girard College excludes by a single word 
half the public by requiring that only male 
children shall be received”: Burd Asylum v. 
School District, supra. 

The discrimination exercised by Girard in 
his will applies to not only Negroes, but also 
to members of all other nonwhite races and to 
nonorphans, to females, to nonpoor, to white 
orphans without the age limit of six to ten 
years at admission, and to those whose guard- 
ians will not accept institutionalization of their 
wards and exclusion of the clergy in their 
training. It follows that just as the exclusion is 
common to all of these classes, the relief from 
the burden of supporting the students in the 
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College is equally enjoyed by all of the people 
of all races and colors; also that all members 
of the excluded classes would be equally en- 
titled to admission to the College were the 
reason propounded by the applicant valid, that 
he has a right to admission because his mother 
is a taxpayer. It would necessarily follow that 
all of the purposes of the will would thus be 
placed in jeopardy. The exclusion of all of 
them is implied: Wiegand v. Barnes Founda- 
tion, 374 Pa. 149; Soohan v. Girard, 33 Pa. 9. 

Even the legislature cannot alter the disposi- 
tive provisions or remove the trustee of a trust: 
Warden Estate, 382 Pa. 811 (1955); Brown v. 
Hummel, 6 Pa. 86 (1847). It cannot arbitrarily 
interfere with, or destroy, established property 
rights: Canovaro v. Brothers, etc. 826 Pa. 76 
(1937). See 3 Scott on Trusts, sec. 367.3, p. 
1972, where the author cites certain cases which 
hold that the doctrine of the famous Dartmouth 
College Case is a mere extension of the doctrine 
of the inviolability of charitable trusts. See, 
also, page 2119 of the same volume. 

Standing alone, neither the challenged pro- 
vision in the will, nor its administration by any 
private trustee would come within the realm 
of State action forbidden by the fourteenth 
amendment. 


[Action by Public Officials] 


But the petitioners then raise their second 
constitutional point, that its entire operation is 
by public officials; that the Board is appointed 
by the judges of the courts of common pleas; 
that the board administers the trust, the city 
treasurer handles the trust funds, the city con- 
troller has the power to audit the accounts, and 
being public officials they must all act in a 
nondiscriminatory manner. The claim is then 
made that, since the applicant is a citizen of 
Philadelphia, he has the right to enter the 
College. The Board defends on the ground that 
the city’s charter and its amendments give the 
city three separate and distinct powers, govern- 
mental, proprietary and fiduciary, and that the 
Board and the city treasurer act only in the 
latter capacity, while the judges of the courts of 
common pleas serve as a Board of Appointment. 


State action is present where private parties 
become organs of the State, whether in the 
executive, legislative, administrative or judicial 
field, “the representatives of official power” and 
“delegates of the State’s power’, “discharging 
official functions.” In such instances, they must 
treat all alike: Nixon v. Condon, 286 U.S. 73. 
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They act in the name of the State and are 
clothed with its powers and their acts are those 
of the State. Where such officers deprive a 
citizen of life, liberty or property, they deny 
that othér person due process and equal pro- 
tection of the laws: Ex Parte Virginia, supra; 
Civil Rights Cases, supra; Buchanan v. Warley, 
supra, and other cases cited in Shelley v. Krae- 
mer, supra. 


[Municipal Powers | 


The decisional law in cases involving the 
instant trust both in the Federal and the State 
appellate courts supports the theory of separa- 
tion of the municipal powers principally ad- 
vanced by the Board. In Vidal v. Girard Heirs, 
supra, it was decided that the city could hold 
property and serve as trustee. On page 188 
Justice Story stated: 

“In such a case the trust itself being 
good, will be executed by and under the 
authority of a court of equity. Neither is 
there any positive objection in point of law 
to a corporation taking property upon a 
trust not strictly within the scope of the 
direct purposes of its institution, but col- 
lateral to them, nay for the benefit of a 
stranger or another corporation. . . . We 
know of no authorities which inculcate 
such a doctrine” (that the city could not 
serve as trustee) “nor prohibit the execu- 
tion of such trusts even though the act of 
incorporation may have for its main ob- 
jects mere civil and municipal government 
and regulations and powers.” 

He held that the Pennsylvania Act of 1832 
constituted “an estoppel thereafter to contest 
the competency of the city to take the property 
and to execute the trust . . . by which it would 
seek to divest the property”. See, also, Girard 
v. Philadelphia, 74, U.S. 1. 


In Philadelphia v. Fox, 64 Pa. 169, the con- 
stitutionality of the Act of 1869, which sup- 
planted the previously existing Board of Trus- 
’ tees and established the present Board of Di- 
rectors of City Trusts and placed in its charge 
this and many other charitable trusts, was 
sustained. There, Chief Justice Sharswood said, 
inter alia, pages 182 and 183: 


“This whole question is put at rest, and 
that as to one of the most important of 
these trusts and as to this trustee, by the 
opinion of the Supreme Court of the United 
States in Girard v. Philadelphia, 74 U.S. 1, 


14, ‘it cannot admit of a doubt’, says Mr. 
Justice Grier. . . . “Where the trustee is 
a corporation, no modification of its fran- 
chises or change in its name, while its iden- 
tity remains, can affect its rights to hold 
property devised to it for any purpose.’ 
With equal plausibility might it be pre- 
tended that the acceptance by the govern- 
ment of the United States of the bequest of 
James Smithson limited the power of 
amendment contained in the Federal Con- 
stitution.” 


In Wilson v. Board of City Trusts, 324 Pa. 
525, the question of the power of the mayor 
over trusts administered by the Board under 
the City Charter of 1919 was decided against 
the mayor. In the Fox and the Wilson cases, 
it was decided that the city as a corporation has 
the power to hold property and to serve as 
trustee of trusts; that the Board is a part of, 
but a separate and independent branch of the 
city government and serves as trustee with the 
same powers and responsibilities as a private, 
corporate trustee and is, therefore, subject to 
the jurisdiction of this court; that the mayor 
has no authority over the trusts except as an 
ex-officio member of the Board, and that the 
Board of Judges of the Common Pleas Courts, 
in appointing the members of the Board, acts 
merely as a board of appointment and not in a 
judicial capacity. In the Wilson case, the City 
Charter of 1919 contained no express exemp- 
tion of the Board from its operation. It merely 
states in article XIV, sec. 1: 


“Except as herein otherwise provided, 
the powers, functions and duties of all 
executive departments, bureaus, boards, 
divisions, officers and employees of such 
cities shall continue as now provided by 
law. 


These decisions are the law of this case and 
are absolutely binding upon this court at this 
time. 


[City Charter] 


The Legislature of Pennsylvania on April 21, 
1949, P.L. 665, passed an act authorizing the 
City of Philadelphia to adopt and amend its 
own charter. Pursuant to this authority the 
people of the City of Philadelphia, at an elec- 
tion held on April 17, 1951, adopted the present 
Philadelphia Home Rule Charter. The pre- 
amble to this charter expresses the nondiscrimi- 
natory manner in which the city government 
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shall be operated, and it also creates the Com- 
mission on Human Relations and defines its 
powers and duties. In chapter A—1, sec. A—100, 
of the appendix to that charter, certain offices, 
departments, boards and commissions are abol- 
ished. However, it states: 


“Except as otherwise specifically pro- 
vided, this Charter shall not apply to the 
Board of Directors of City Trusts or to 
any institutions operated by it.” 


The annotation states: 


“The Board of City Trusts is generally 
not dealt with by the Charter to protect 
its special status as a trustee.” 


Construing this charter in the light of the 
Fox and Wilson cases, it is quite clear that the 
declaration of nondiscrimination contained in 
the preamble to the charter and the creation 
of the Commission on Human Relations are 
confined strictly to the city’s governmental 
functions. It is equally clear that the express 
exemption of the Board of Directors of City 
Trusts is a declaration of policy by the people 
of Philadelphia, the stockholders of the mu- 
nicipal corporation, that the Board of Directors 
of City Trusts shall continue to serve the city 
in a fiduciary capacity in the faithful adminis- 
tration of all trust committed to its care, in- 
cluding the instant trust. In that capacity, it 
is, in the words of the Supreme Court of Penn- 
sylvania, to remain “disassociated” and “com- 
pletely severed” from the general city govern- 
ment. 


An analogous case is Quick Bear v. Leupp, 
210 U.S. 50 (1907). An act of Congress forbade 
contracts for the appropriation of public funds 
for the education of Indians in sectarian schools. 
However, an Indian tribe’s petition for the 
application of nongovernmental tribal trust 
funds held by the Commissioner of Indian 
Affairs for their benefit, to the establishment 
and maintenance of sectarian schools, was al- 
lowed. This was held not Federal action. See, 
also, Work v. Lynn, 266 U.S. 161. 


The law sustaining the city’s power to serve 
as trustee of this estate under the authority 
granted by the legislature is not unique. In 
McQuillin’s Municipal Corporations (1950), 
chapter II, 28.25, pages 51, 52, 58, 54 will be 
found a statement of the law with supporting 
citations of authorities from other States prac- 
tically identical in all respects with the views 
herein expressed. See, also, Perin v. Carey, 24 


Howard, 65 U.S. 465, and dissent of Harlan, J., 
Berea College v. Kentucky, 211 U.S. 45. 


[Public v. Private Property] 


A crucial aspect of whether the Board is 
performing a State function is the question: 
Whose property is involved? In the so-called 
Desegregation Cases, the property involved 
was public property. Similarly, in city institu- 
tions all of the property administered whether 
by the municipal administration or boards or 
commissions, independent thereof, such as 
Board, of Public Education, Public Library, 
Fairmount Park, the municipal hospitals and 
the gas works, is governmental property. Here 
the funds come solely from Girard’s estate. 
The possession of it literally and legally still 
belongs to him: Bosler Estate, 378 Pa. 333; 
Commonwealth vy. Thomas, 65 Pa. Superior Ct. 
275. Any real estate or other tax exemption 
this trust enjoys under the Pennsylvania Con- 
stitution, article IX, sec. 1, is equally enjoyed 
by all other “pure charities”. These exemptions 
cannot in any sense be held to be a public 
contribution to the support of the College. Al. 
though we have no jurisdiction to rule upon the 
question of the College’s being a “pure charity”, 
under the Pennsylvania Constitution, supra, it 
appears to come within the purview of the 
exemption, because it not only does not operate 
for profit (which was the test laid down in the 
Hill School Tax Exemption Case, 370 Pa. 21 
(1952) and Burd Orphan Asylum case, supra, 
but also because no student or his guardian can 
be charged for the benefits the student enjoys: 
Mangione Estate, 4 Fed. Rep. 517. The city as 
a governmental agency, has no_ substantive 
property right in the estate whatever. Neither 
the mayor nor the city councils nor any other 
agency except the Board has any jurisdiction 
over the handling or disposition of it. The 
Board’s interest is that of bare legal title holder 
and administrative agent: Dulles Estate, 218 
Pa. 162 (1907). Judicial and official municipal 
recognition of this distinction recently occurred 
when, upon the application of the Board, 
joined in by the city council and the mayor, 
this court authorized (Girard Estate, 88 D. & 
C. 481 (1954),) the Board to convey, and the 
city to accept, a tract of ground known as Gi- 
rard Park, upon conveyance by base fee sub- 
ject to a reverter. Neither the city nor the 
Board has any greater proprietary interest here 
than is possessed by the United States Govern- 
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ment in the treaty and trust funds held by the 
Commissioner of Indian Affairs for Indians: 
Quick Bear v. Leupp, supra. 

It is clear on this record and from the de- 
cided cases that in no sense does the Board, 
in the administration of the trust, nor the city 
treasurer in the handling of the funds, exercise 
any governmental powers and, therefore, the 
administration of the trust does not come within 
the realm of State action forbidden by the 
fourteenth amendment, as the applicant asserts. 
His claim based on that amendment must be 
rejected. ° 


[Taking Without Due Process] 


In light of the findings and conclusions here- 
inbefore made that the operation of this trust 
is individual action, and that the property of 
it is exclusively that of the trust, it necessarily 
follows that the granting of these petitions 
would in fact result in the application of Gi- 
rard’s property to some use other than that 
for which he gave it and would, therefore, be 
taking his property without due process of law 
under article I, sec. 1, of the Constitution of 
Pennsylvania and: the fourteenth amendment 
to the Constitution of the United States. 

Reversal of this decision by the court en 
bance, or by an appellate court, solely upon the 
ground of the capacity and qualifications of 
the city to serve as trustee, would raise other 
questions which the hearing judge now con- 
siders moot. In the event of reversal, no doubt 
the case would be referred back to him for de- 
cision on these points. If the word “white” be 
deleted from the will, should the Board be 
permitted to remain as trustee, or should it be 
removed and another trustee substituted? The 
latter course is specifically directed in the Vidal 
and Fox cases and in Abel v. Girard Trust Co., 
865 Pa. 34, 41. This is consistent with the uni- 
versal law of trusts that no trust shall ever fail 
for want of a trustee which the court always 
has the power to provide. The answer to that 
question may raise a further one: Will there 
then result a forfeiture of the trust res (other 
than the rents of the Philadelphia real estate 
reserved for the purposes of the College) pro- 
vided in the will, if the trustee be found, as 
the Commonwealth alleges, to have “wilfully 
and knowingly” violated any of the terms of 
the trust? In turn, it follows that the Attorney 
General's position in this case might then be 
regarded as having induced and procured such 
a “wilful and knowing violation” by the Com- 


monwealth, in which event the second forfei- 
ture provided in the will might operate; namely, 
to the Government of the United States. If the 
latter question arises, the Government of the 
United States will then become a necessary 
party. 

[Cy Pres Doctrine] 


The petitioners have asked the court, sitting 
in chancery, to invoke the equitable doctrine 
of cy pres. It has already been decided in this 
opinion that the applicant has no legal right 
to enter the College. He, therefore, has no 
standing in equity: 80 C.J.S. § 184; Andel v. 
Duquesne, 219 Pa. 635. 

It has also been decided herein that the op- 
eration of the College in accordance with the 
language of the will does not offend the Con- 
stitution of the United States, any Acts of As- 
sembly or any decisional law. There is, 
therefore, a very heavy burden resting upon the 
Attorney General and the city solicitor repre- 
senting, respectively, the Commonwealth and 
the city. 

The petitioners stress their point that the 
operation of this trust violates public policy. In 
Vidal v. Girard’s Executors, supra, Justice Story 
stated: 


“ 


. . . Nor are we at liberty to look at 
general considerations of the supposed pub- 
lic interest and policy of Pennsylvania upon 
this subject, beyond what its constitution 
and laws and judicial decisions make known 
to us. The question, what is the public 
policy of a State, and what is contrary to 
it, if inquired into beyond these limits will 
be found to be one of great vagueness and 
uncertainty, and to involve discussions 
which scarcely come within the range of 
judicial duty and functions, and upon 
which men may and will complexionally 
differ”. 

The chancellor having construed the appli- 
cable constitutional provisions, the pertinent 
acts of assembly and court decisions, decides 
that the operation of this trust does not offend 
public policy as so determined. 

It is urged, however, by the mayor as an ex 
officio member of the Board and by the com- 
monwealth, that if the purpose of the testator 
is to be fulfilled, it is reasonably necessary for 
the improvement of the education and training 
of the white boys, who now attend or may here- 
after attend the College, that nonwhite, male 
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orphans be admitted. The testimony in support 
of this proposition, has been adverted to above, 
including the admitted facts concerning the 
corduct of the College and the rebuttal testi- 
mony supporting the Board’s position. The ar- 
gument of the mayor and of the Attorney Gen- 
eral is derived from 8 Scott on Trusts, paragraph 
399.4, page 2113. 

“The necessity that will authorize and war- 
rant an order from the court deviating from 
the exact plan as indicated by the will of the 
donor, need however be only a _ reasonable 
necessity and not an absolute physical impos- 
sibility.” 

The foregoing doctrine is taken from 
Women’s Christian Association v. Kansas City, 
147 Mo. 103 (1898), wherein it was found that 
a mode of operation had failed, but the primary 
purpose remained unaffected. However, the 
necessity for any change of whatever character 
cannot be determined alone by the impact of 
changed conditions, but it must have a direct 
relationship to the testator’s purpose. Some 
purpose must have failed in one way or an- 
other. 

Cy pres is the determination by a court of 
equity of the extent to which property may be 
applied to charitable purposes other than the 
particular purpose prescribed, and is invoked 
only when the court finds a valid charitable 
purpose, but there exists an impossibility or 
impracticability of carrying out the charitable 
intent of the testator in the particular or spe- 
cific manner set forth in the will or grant. “If 
it is possible and practicable and legal to carry 
out the particular purpose . . . the doctrine of 
cy pres is not applicable”: A.L.I. Restatement 
of the Law of Trusts, § 899 M. This is true 
even though the court might be of the opinion 
that a more useful disposition of the property 
could be made. 

A donor must have understood that in the 
course of time one or more of his directions as 
to purpose or administration may require modi- 
fication. When lapse of time brings about 
changed conditions, the imponderable, such 
modification or deviation is found reasonably 
necessary by a court of equity, the court has 
the power to make such change. Before there 
can be a deviation, or before cy pres can be 
applied, it is necessary to prove a failure of 
purpose. In this very estate, cy pres has been 
defined as follows: 

“The meaning of the doctrine of cy pres, 
as received by us, is that when a definite 


function or duty is to be performed, and 
it cannot be done in exact conformity with 
the scheme of the person or persons who 
have provided for it, it must be performed 
with as close approximation to that scheme 
as is reasonably practical; and so of course 
it must be enforced. It is the doctrine of 
approximation. . . .”: City of Philadelphia 
v. Girard’s Heirs, 45 Pa. 9 (1863). 


In the cited case, Chief Justice Lowrie (page 
25) inhibits “. . . inverting the natural order of 
things by subordinating principles to form, the 
purpose to its means, the actual and executed 
gift for a known purpose to the prescribed or 
vaticinated modes or administering it . . .” 

There have been two instances in which the 
courts have ignored or held inoperative terms 
of Girard’s will pertaining to administration of 
the trust: City of Philadelphia, Trustee, etc. 2 
Brewster (1869), and Girard Estate, 72 D. & 
C. 42 (1952). In each instance the courts 
based their rulings on the proposition that the 
principal purpose of the will would be placed 
in jeopardy unless the deviations were per- 
mitted. We thus observe that varying adminis- 
trative provisions is “deviation”, whereas vari- 
ations of the purpose of the trust involve cy 
pres. Before a court will direct deviation or 
cy pres, it must find a failure of purpose in one 
or the other aspects of the trust. 


[Application of Doctrine] 


In all of the many cases in this jurisdiction 
and throughout the country which have been 
examined and carefully considered by the hear- 
ing judge, the courts refused to substitute their 
own judgment for that of the testator, unless 
there was some degree of failure of purpose. 
There is nothing presently to be gained by 
citing or discussing them, but it is interesting 
to note that a great many of them emanated 
from decisions involving this classic trust. How- 
ever, one case cited by the applicant requires 
special comment: In re Dominion Students 
Hall Trust, 1947 (1 Ch. 183). There a trust 
established and maintained by several con- 
tributors was restricted to dominion students 
of “European origin”. The court eliminated a 
racial restriction because the retention of it 
would have caused a failure of the main pur- 
pose of the trust which was to benefit the 
empire. However, the change was made upon 
application by or with the approval of the con- 
tributors; the court pointing out that had the 
trust been established under a will, its power 
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to make the change would have been at least 
doubtful. 


The law of judicial review of educational 
policies and the power of courts to invade 
academic freedom have been discussed above. 
For the purpose of considering the doctrine 
of cy pres, it is here sufficient to reiterate that 
the present policy of non-integration is not 
inherently harmful to either the students at the 
College or to the public at large and, there- 
fore, there has been no failure in the method 
of instruction or training at the College. 

The chancellor paraphrases the language of 
Chief Justice Lowrie in City of Philadelphia 
y. Girard Heirs in concluding that to grant the 
petitioners’ request would be inverting the 


natural order of things by subjecting the main 
purposes of the will to the form of education, 
the actual and executed gift for a known public 
purpose to the scientific opinion of experts. 
The petitioners seek to have done by indirection 
what cannot be done directly, i.e., to delete 
the word “white” from the will. 
Decree 
And now, to wit, July 29, 1955, the action of 
the Board of Directors of City Trusts, Trustee 
of the Estate of Stephen Girard, in dismissing 
the application of William Ashe Foust for ad- 
mission to Girard College is affirmed and the 
petitions are dismissed, with leave to the peti- 
tioners to file exceptions to this decree within 
15 days from the date hereof. 
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Private Schools—Pennsylvania 


The GIRARD COLLEGE CASE (Estate of Stephen Girard, No. 10, July Term, 1855, re: Appli- 


cation of William Ashe Foust). 


Orphans’ Court of Philadelphia County, Pennsylvania, January 6, 1956. 


SUMMARY: Following the decision of Judge Bolger, above, in this case, the petitioner brought 
exceptions to that opinion, which were heard by the full bench. The Court affirmed the opin- 
ion of Judge Bolger denying admission to the Negro applicant. 


Before KLEIN, P. J. BOLGER, HUNTER, LEFEVER, SAYLOR, and SHOYER, J. J. 


LEFEVER, J. 


SUR EXCEPTIONS TO OPINION 
OF HEARING JUDGE ON 
PETITIONS AND ANSWERS 
The issues before the court are (1) whether 
a testator has the right to dispose of his own 
private property by setting up an “Orphan 
establishment” for the maintenance and edu- 
cation of a class consisting of “poor white male 
orphans” between the ages of six and eighteen; 
and (2) whether the testator’s appointment of 
the City of Philadelphia as trustee to admin- 
ister the trust created for that purpose and the 
City’s serving as trustee of the trust constitutes 
“state action” within the prohibition of the 
Fourteenth Amendment to the United States 
Constitution. 


The case is before us on exceptions to the 
opinion and decree of Judge Bolger (the hear- 
ing judge), which sustained the action of the 
Board of Directors of City Trusts in refusing 
to admit the Negro applicant to Girard College 
on the ground that he is “not a poor white male 


orphan between the ages of six and ten years 
as required by the will of Stephen Girard” 
There is no need to repeat the facts which are 
detailed with painstaking care in the scholarly 
and comprehensive opinion of the learned 
hearing judge. The issues will be considered 
seriatim. 


i. 


One of the most treasured rights of a free 
man in a free civilization is the right to dispose 
of his property at death as he sees fit. No right 
is more solemnly assured to him by law. This 
right is so sacred that a testator’s directions 
will be enforced even though repugnant to the 
general views of society: Higbee’s Estate, 365 
Pa. 381. A testator is entitled to his idiosyn- 
cracies, and even to his prejudices, as part of 
his liberty: Cauffman v. Long, 82 Pa. 72; see 
McCown, et al v. Fraser, et al, 327 Pa. 561, 
564. The importance of this right is stated in 
pungent language in Brown v. Hummel, 6 Pa. 
86, 95: “May not the hand of private benevo- 
lence be stayed and checked by the conviction 

















that the will of the donor shall not be observed, 
and that even the solemn sanction of a legisla- 
tive charter cannot protect or render inviolate 
the eleemosynary donation? . The most 
solemn act of a man’s life, which is consum- 
mated by his death, is his last will and testa- 
ment. By that act he makes a law for the 
disposition of his own property, acquired by his 
own industry, which, if it does not contradict 
the law of the country, has hitherto been con- 
sidered inviolate. Shall it be so considered no 
longer in Pennsylvania?” The Supreme Court 
of Pennsylvania answered “No” to this inter- 
rogatory and declared unconstitutional an Act 
of Assembly which attempted to vary the terms 
of testator’s will in setting up an orphanage. 


[Kinds of Charitable Trusts] 


There is practically no limit to the kinds of 
valid charitable trusts, nor to the various classes 
of beneficiaries. “We have charities for Meth- 
odist, Baptist, Presbyterian and Episcopal min- 
isters, charities for foreign missions, for school- 
houses, fire companies, planting shade trees, 
hospitals, churches, students, priests, relief of 
Indians, libraries, Free Masons, Odd Fellows, 
aged couples, old men, widows, soldiers, mer- 
chants, actors, newsboys, and others”: Benjamin 
Franklin’s Administratrix vy. The City of Phila- 
delphia, 2 Pa. Dist. Rep. 435, 487. Such chari- 
ties have been repeatedly sustained. So, also, 
a private individual or corporation has the 
right to establish a private school, so long as 
it is not inherently harmful: Pierce v. Hill Mili- 
tary Academy, 268 U.S. 510. 


It is not the function of a court to re-write 
a testator’s will nor to construe his will to dis- 
pose of the testator’s estate as the Court might 
have done had it been the testator: Hogg’s 
Estate, 329 Pa. 163; Hughes v. Federal Trust 
Company, 119 N. J. Eq. 502; nor to impose 
educational policies at variance with the tes- 
tator’s plans; ‘but rather to give validity to the 
language employed in the testator’s will: Britt 
Estate, 369 Pa. 450. Courts frequently disagree 
with the wisdom of a testator’s provisions. 
Often these provisions seem unjust, harsh, even 
cruel, to the testator’s family and closest friends. 
However, courts should not set aside wills on 
such grounds. Likewise, it is not the function 
of this Court to decide how it would have 
written Girard’s will, no matter how sympa- 
thetic we may be with the applicant’s under- 
standable desire to be admitted to famed 
Girard College. 
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“A testator . . . may exclude any one whom 
he wishes, except a surviving spouse. The rea- 
son for the exclusion need not be stated by 
testator and will not be passed upon by a 
court.” Wharten’s Appeal, 373 Pa. 360, 369. 
Moreover, “. . . there is no charity conceivable 
which will not, in its practical operation, ex- 
clude a large part of mankind, and there are 
few which do not do so in express terms, or 
by the restrictive force of the description of 
the persons for whose benefit they are intended. 
Thus, Girard College excludes by a single word, 
half the public, by requiring that only male 
children shall be received .. .” Burd Orphans 
Asylum v. School District, 90 Pa. 21, 28; see 
Barnes Estate, 314 Pa. 112. As stated by the 
learned hearing judge in the instant case, 
“Girard fully intended that the students attend- 
ing his College would be segregated, not only 
from non-whites, but also from girls, from their 
natural guardians, from clergymen and from 
their homes, in fact from the public at large.” 
To effectuate his intention of over-all segrega- 
tion Girard specifically directed the erection of 
the well-known wall around the institution. 


[Girard’s Purpose] 


Girard knew what he was doing, and did it 
deliberately, when he employed the words 
“poor white male orphans” in his will. He left 
$6,000 for the construction of a school house 
in Passyunk Township “one part thereof for 
poor male white children, and the other part 
for poor female white children of said town- 
ship”; $10,000 to the Comptrollers of the public 
schools of Philadelphia, “for use of the schools 
upon the Lancaster system”; and $20,000 to the 
Pennsylvania Institute for the Deaf and Dumb. 
Significantly, he did not specify any color limi- 
tation in the later two gifts. Therefore, it is 
clear that he intended white, and no other, in 
the pivotal phrase now before us, viz: “poor 
white male orphans”, and that he knew how 
to say white when he meant white. 


To set aside, or drastically modify, the will 
of Stephen Girard and one of the fundamental 
concepts of his well known college, which has 
operated so successfully for over 100 years, 
would not only subvert the purposes of his will, 
but would threaten, if not destroy, the entire 
Structure of the law of wills in Pennsylvania. 
Girard’s will is a model of draftsmanship. It 
was prepared by one of the outstanding lawyers 
of that day. It represents careful and _pro- 
tracted thought and planning by the testator, 
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who was not only a great financier, but was 
respected for his acumen and his positive and 
deliberate intellect'. The will was unsuccess- 
fully challenged by the great Daniel Webster 
and other well known leaders of the bar. Such 
a carefully drawn and clearly expressed will 
should not now be radically revised upon the 
ground that changing mores make it seem old 
fashioned or its creator out of step with the 
times. Jus disponendi is still cardinal and basic 
law in Pennsylvania: Bosler Estate, 378 Pa. 333. 
Girard had the right and the power to dispose 
of his property as he chose. Therefore, upon 
his death the valid charitable trusts he created 
became vested and immutable: Williamson 
Estate, 368 Pa. 343; Crawford Estate, 362 Pa. 
458; and Warden Trust, 382 Pa. 311. 


[Cy Pres Not Applicable] 


For nearly a century Girard College has been 
operated in an outstandingly commendable 
manner. It is a superior and well recognized 
example of high standard elementary and sec- 
ondary education. It numbers among its gradu- 
ates leading members of the professions and 
the business community in Philadelphia and 
elsewhere. It provides an education which is 
the envy of the public schools. It compares 
favorably with the best private schools. There 
are at present 1,137 students in the institution. 
The number of students has been reduced from 
the maximum of 1,735, enrolled in 1933 and 
in 1939, owing to the reduction in income from 
the trust estate and the increased costs of 
operating the college. There is no shortage of 
“poor white male orphans”. In fact, there are 
more qualified applicants than can be accepted 
and accommodated. There is, therefore, no 





1. William J. Duane, Esquire, the distinguished 
scrivener of Girard’s Will, “testified that ‘the 
outlines, the bones and muscle of the Will, were 
all Mr. Girard’s.’ . . . As to the method of drawin 
the Will, Duane stated that he remained wi 

irard five or six weeks with the doors locked, 
and that in connection with this service all sorts 
of topics were discussed by Girard and Duane, 
including law, politics, religion, and architecture. 
The writing was gone over two or three times and 
drafts of the several sections were made. Duane 
further describes the procedure in a statement that 
a draft, when submitted to Girard, would be 
altered and remodeled in accordance with his own 
ideas, and that, after such revision, the section 
would be written over in its final form. Duane 


aid Girard a great compliment by declaring that 


e was ‘a good judge of language—none better.’” 
“Stephen Girard Founder”, by Dr, Cheesman A. 
Herrick, former President of Girard College, 4th 
Edition (1923), page 143. 


present failure of the purpose of the trust; a 
fortiori, there is no ground for the application 
of the cy pres doctrine. 

At the hearing extensive testimony was of- 
fered by experts in the fields of psychology, 
sociology, education, and human relations with 
respect to various philosophies concerning 
policy and method of operating educational 
institutions. Some of the experts urged that a 
student should have full opportunity to associ- 
ate in all phases of life with other members of 
the community. However, this testimony does 
not affect the legal principles here involved. 
Moreover, it is well recognized that the subject 
of education generally has always been, and is 
today, a most controversial matter. Girard had 
the right to hold and to prescribe his own the- 
ories of education for Girard College. 


[Deviations from Will] 


Exceptants contend that the word “white” 
in Girard’s will must be ignored and, in effect, 
deleted. They support this contention on the 
ground that the Courts have twice authorized 
deviation from the exact terms of Girard’s will, 
namely, (1) when the Philadelphia Common 
Pleas Court authorized the leasing of coal lands 
for a term of more than five years: In re Petition 
of City of Philadelphia, Trustee, 2 Brewster's 
Reports 462 (1868); and (2) when this Court 
approved the sale of real estate: Girard Estate, 
78 D. & C. 42 (1950). However, these cases 
involved merely administrative matters; they 
did not concern the purpose of the trust, name- 
ly, to provide an “Orphan establishment” for a 
specified class of beneficiaries, which is the 
heart of the trust. Moreover, if these adminis- 
trative changes had not been permitted, the 
income from the trust would have been severely 
diminished, and the operation of Girard Col- 
lege would have been jeopardized. Failure to 
admit to the college other than “poor white 
male orphans” will produce no such effect. 


[Participation by City] 


Exceptants also urge that Girard’s appoint- 
ment of the City of Philadelphia, as trustee, 
disclosed an intention to benefit Philadelphia 
and all the people in it, including the applicant, 
and that this intention was paramount. There 
is no doubt that Girard intended the City to 
administer this trust. But this was an expedient. 
He wanted a perpetual trustee. Individuals are 
mortal. Trust companies had not yet developed 
as conventional administrators of trust estates. 
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Under the Act of March 11, 1789, 2 Sm. L. 
462, § 2 (53 P.S. § 6362), the City was incor- 
porated as a corporation, capable of holding 
property. It had perpetual existence. So Girard 
selected the City of Philadelphia as trustee. 
However, if there is any conflict between that 
selection and the designation of the eligible 
students at Girard College as “poor white male 
orphans”, it is clear that the latter intention 
governed. Girard himself described the college 
as his “primary object”. This intention, there- 
fore, controls. 

It is suggested that the City may not be able 
to continue to serve as trustee if only “poor 
white male orphans” are eligible. However, it 
is hornbook law that no valid trust fails for 
lack of a trustee. If the City of Philadelphia 
(through the Board of Directors of City Trusts), 
is unable or unwilling to continue to serve as 
trustee, this Court has the inherent power to 
appoint a substituted trustee to carry out the 
terms of the trust as directed by testator. It 
is also hornbook law that the incapacities of a 
trustee, individually, do not affect the validity 
or enforceability of a trust. The Supreme Court 
of the United States has ruled in this case: “It 
is true that, if the trust be repugnant to, or 
inconsistent with the proper purposes for which 
the corporation was created, that may furnish 
a ground why it may not be compellable to 
execute it. But that will furnish no ground to 
declare the trust of itself void, if otherwise 
unexceptionable; but it will simply require a 
new trustee to be substituted by the proper 
court, possessing equity jurisdiction, to enforce 
and perfect the objects of the trust. . . .”: 
Vidal v. Girard’s Executors, 2 Howard (U.S.) 
127, 188. And the same court observed that if 
the City of Philadelphia were unable to serve 
under the Consolidation Act, “. . . the only con- 
sequence would be, not that the charities or 
trust should fail, but that the chancellor should 
substitute another trustee.” Girard v. Phila- 
delphia, 74 U.S. 1, 18; 7 Wallace 1, 18. 


[Trust is Valid] 


It is clear from the foregoing that the trust 
for Girard College is valid and that the City 
of Philadelphia, acting through the Board of 
Directors of City Trusts, may validly act as 
trustee. Our conclusions in this regard are forti- 
fied by the fact that the Supreme Court of the 
United States and the Supreme Court of Penn- 
sylvania have decided that this trust creating 
Girard College as a school for “poor white male 
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orphans” is valid, and that the City of Phila- 
delphia is a proper trustee of this trust. Vidal 
v. Girard’s Executors, 2 Howard (U.S.) 127; 
Girard v. Philadelphia, 74 U.S. 1; 7 Wallace 1; 
City of Philadelphia v. Girard’s Heirs, 45 Pa. 
9; Philadelphia v. Fox, 64 Pa. 169; and Wilson 
v. Board of Directors of City Trusts, 324 Pa. 
545. Moreover, the Supreme Court of Pennsyl- 
vania has decided that the Act, creating the 
Board of Directors of City Trusts and placing 
the administration of the trust in its hands, is 
valid and constitutional: Philadelphia v. Fox, 
64 Pa. 169. Significantly, despite the eloquent 
and extensive argument of the distinguished 
lawyers who represented Girard’s heirs, the 
Supreme Court of the United States held the 
provision forbidding the admission of the clergy 
to the college, and notwithstanding this unusual 
exclusion ruled that the City of Philadelphia 
could validly serve as trustee. Viewed in the 
light of the strong feelings and prejudices upon 
the subject of religion in 1844, this ruling of 
the Supreme Court of the United States: is 
persuasive that a trust for “poor white male 
orphans” is valid today. 

It is patent, therefore, that the well settled 
law of wills, property and trusts in Pennsylvania 
establishes the validity of this trust and the 
right and power of the City of Philadelphia 
(through the Board of Directors of City Trusts ) 
to serve as trustee. Accordingly, the terms of 
the will must be upheld unless they contravene 
an overriding provision of the Constitution of 
the United States. 


II. 

Exceptants argue that the City of Philadel- 
phia, as “a governmental body even when it 
acts in its fiduciary or proprietary capacity is 
subject to the constitutional restrictions required 
by the Fourteenth Amendment?. Therefore, 
any governmental agency is unable to remain 
as trustee if racial exclusion is continued at 
Girard College”. This is novel doctrine. 
Stripped to bare bones, the argument is that 
the presence of the City of Philadelphia in this 


2. The Fourteenth Amendment to the United States 
Constitution provides: “Section 1. All persons born 
or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No 
State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any 
person of wes libe , Or property, without due 

process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 
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case, as trustee, constitutes “state action”, and 
requires that, as trustee of a privately financed 
trust, the City must open the testator’s bounty 
to the public, rather than limit it to those speci- 
fied by him in his will. 
[Not a Public School) 


The fallacy in exceptants’ position is their 
contention that Girard College should be re- 
garded as a public school. It is not. Girard 
College is a private school. It is more than 
that—in Stephen Girard’s own words it is an 
“Orphan establishment”, where the objects of 
testator’s bounty receive not only an education 
but also lodging, board, clothing, and all of 
the necessities of life. The trust estate was 
created solely from the private property of 
Girard. Girard College was not established 
and it has never been operated at public ex- 
pense. Every dollar expended for construction, 
maintenance and operation of Girard College 
and for the education, maintenance and support 
of the students has come, and must come, from 
Girard’s estate. Not one penny of the trust 
estate has come from the City of Philadelphia, 
from the Commonwealth of Pennsylvania, from 
any other governmental body, nor from any 
source other than Stephen Girard. This pri- 
vately established, privately financed, and pri- 
vately maintained “Orphan establishment” can- 
not be equated to a publicly financed and 
publicly maintained school. 

The City of Philadelphia, in its governmental 
capacity, does not provide any one with the 
opportunity to attend Girard College. The City 
offers no privileges and grants no rights. Like 
all corporations, municipal and private, it de- 
rives its authority to act as a corporation from 
the State. However, the City simply performs 
the duties of a trustee. The City acts for 
Girard; its position is functional—to carry out 
Girard’s intent. The city acts because of its 
fiduciary power and duties; not because of any 
State function or power. The possession of the 
City, as trustee, is the possession of the testator, 
Girard. Moreover, Girard College is not limited 
in its admissions to residents of Philadelphia. 
In fact, Girard expressly directed that prefer- 
ence be given in order (1) to applicants born in 
Philadelphia, (2) to applicants born in other 
parts of Pennsylvania, (3) to applicants born in 
New York City, and (4) to applicants born in 
New Orleans. 

The fact that the City is before this Court in 
two capacities, namely (1) through the Board 





of Directors of City Trusts which supports its 
action in rejecting the applicant for admission 
to Girard College, and (2) through the City 
Solicitor who opposes such action is strong 
evidence of the City’s dual capacity, and of 
the fact that its actions as trustee of this trust 
are not the same as, nor governed by, its ac- 
tions as a municipal government. On no other 
basis could this Court tolerate the anomaly of 
the City being on both sides of this case*. The 
electorate of Philadelphia has recognized this 
duality, and expressly directed that the Home 
Rule Charter does not apply to the Board of 
Directors of City Trusts‘. 


[Not State Action] 


It follows that it cannot be said in this case 
that the City “acts in the name of the State 
and for the State, and is clothed with the 
State’s powers” as in Raymond vy. Chicago 
Union Traction Company, 207 U.S. 20, 36. The 
City exercises Girard’s power of selection when 
it excludes from Girard College, not only the 
applicant, but also all others who do not meet 
the requirements for admission specified by 
Girard. In so doing the City is not applying 
any state policy nor applying any state or city 
power. It is simply limiting participation in 
Girard’s bounty to those selected by Girard 
himself. Such action, with respect to this 
“Orphan establishment,” built, maintained and 
operated exclusively at the expense of a private 
individual’s estate, is not “state action” within 
the meaning of the Fourteenth Amendment to 
the Constitution of the United States. Conse- 
quently, exceptants’ case must fail because 
“That amendment erects no shield against 
merely private conduct, however discrimina- 
tory or wrongful”: Shelley v. Kraemer, 334 U.S. 
1, 13. 


8. There is a serious question as to the right of the 
City of Philadelphia, acting through the Mayor 
and the Commission on Human Relations, to ap- 
pear as a party litigant in this case. However, 
there is no doubt as to the standing of applicant, 
William Ashe Foust, nor the Attorney General o 
Pennsylvania. Accordingly, we have resolved thé 
doubt in favor of the City; we have permitted 
it to appear, and have given careful consideration 
to its position and the oral argument and _ briet 
which it presented in support thereof. 

4. Section A-100 of “Philadelphia Home Rule Char- 

ter”, adopted April 17, 1951, provides: “Except 

as otherwise specifically provided, this charter 
shall not apply to the Board of Directors of City 

Trusts and to any institutions operated by it.” 

And the Annotation thereto states: “4. The Board 

of City Trusts is generally not dealt with by the 

Charter to protect its special status as a trustee.” 














Exceptants cite numerous cases in support of 
their position. However, they have not demon- 
strated that this case comes within the prohi- 
bition of the Due Process clause or the Equal 
Protection clause of the Fourteenth Amend- 
ment. As the court-appointed amicus curiae 
aptly states, there is no case exactly in point. 
Several are superficially analogous to the in- 
stant case, but on careful analysis, are readily 
distinguishable. Brown y. Board of Education 
of Topeka, 347 U.S. 483, involved the right of 
admission to public schools, created and sup- 
ported by public funds, not admission to a 
private school created and supported entirely 
from the principal and income of a private in- 
dividual’s estate. Kerr v. Enoch Pratt Free 
Library of Baltimore City, 149 F. (2d) 212 
(C.C.A. 4th) involved the right of employment 
in a library started by a private settlor, but sub- 
stantially improved and expanded, and almost 
entirely maintained by public funds on city- 
owned land; in fact, today it is the public 
library of Baltimore. In Shelley v. Kraemer, 
334 U.S. 1, the litigant had an initial right, viz., 
to own property, his home which he bought 
and paid for; there is no such initial right here 
—admission to Girard College is a privilege 
based upon selection among the available 
qualified applicants within the class. Nixon v. 
Condon, 286 U.S. 73; Terry v. Adams, 345 U.S. 
461, and similar cases, involved the exercise 
of state power and performance of state func- 
tions by political parties; these cases contrast 
with the instant case because the crucial find- 
ing there that private parties had become “or- 
gans of the state”, “delegates of the state’s 
power”, and “the repositories of official power”, 
who “discharged their official functions”, simply 
do not apply to the facts in this case. 

It is apparent, therefore, that the functioning 
of the City of Philadelphia, acting through the 
Board of Directors of City Trusts, as trustee of 
Girard’s will, does not constitute “state action” 
within the meaning of the Fourteenth Amend- 
ment. 
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III. 


The will of Stephen Girard has become a 
legend in Pennsylvania and in the United States. 
The number of times Girard’s will and Girard 
College are referred to in the books is legion. 
The will is mentioned in every leading treatise 
on “Trusts”. Girard’s will and the basic de- 
cisions sustaining it are cited as illustrative of 
the doctrine of charitable trusts in America. 
The principle therein established, that a tes- 
tator may dispose of his private property for 
the benefit of any class he may select, is firmly 
imbedded in the law of this country. 


As stated in Benjamin Franklin’s Adminis- 
tratrix v. The City of Philadelphia, 2 Dist. Rep. 
435, 437: “Stephen Girard’s great estate, which 
now houses, feeds, clothes, and educates 1,500 
orphan boys, would, if any strained definition 
of the word ‘public’ were allowed to prevail, 
be crippled by taxation; yet only a class, and 
that a small class of people can obtain the 
benefit of it. Girls are excluded; boys whose 
fathers are living are excluded; men and 
women are excluded. Nevertheless, it is a great 
charity, and withstood numerous and persistent 
attacks in the courts of Pennsylvania and of the 
United States, until now it is fixed, firm and as 
unmovable as a rock. Vidal v. Girard’s Execu- 
tors, 2 Howard, U.S. 127; Philadelphia v. 
Girard’s Heirs, 45 Pa. 9; Girard v. Philadelphia, 
7 Wallace 1.” (Italics supplied. ) 


Truly, Girard’s will and Girard College are 
bed rock of charitable trust law in the United 
States. This should not now be overturned. 
“Poor white male orphans” in Girard’s will to- 
day, just as yesterday, means “poor white male 
orphans”. Applicant does not fall within that 
description, and no legal reason has been 
shown why the trust should not be continued 
in accordance with Girard’s directions. 

Accordingly, the exceptions are dismissed. 
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GOVERNMENTAL FACILITIES 

Golf Courses—Tennessee 

Paul HAYES et al. v. Edwin CRUTCHER, et al. 

United States District Court, Middle District, Tennessee, January 16, 1956, 137 F.Supp. 853. 


SUMMARY: Negroes in Nashville, Tennessee, brought an action in federal district court to 
enjoin officials of the city of Nashville from refusing Negroes the use of public golf courses 
solely on the basis of race or color. Prior to the decision of the United States Supreme Court 
in the School Segregation Cases, the Court entered a decree which provided for the use by 
Negroes of golf course facilities on designated days on a segregated basis. 108 F.Supp. 582 
(1952). In July, 1954, the defendants moved to set aside that order because of the comple- 
tion of a golf course for Negroes. The plaintiffs moved for a summary judgment granting the 
relief originally requested. The Court, on the basis of Mayor and City Council of Baltimore 
v. Dawson, 350 U.S. 877, 1 Race Rel. L. Rep. 15 (1955); and Holmes v. City of Atlanta, 350 
U.S. 879, 1 Race Rel. L. Rep. 14 (1955) issued the injunction, allowing a reasonable time for 








compliance. 
DAVIES, District Judge. 


OPINION 


The above styled cause came on to be heard 
on November 10, 1952, before the Honorable 
Robert N. Wilkin, United States District Judge, 
upon motion of plaintiffs for a summary judg- 
ment in their favor directing the issuance of a 
permanent injunction restraining the defendants 
from making any distinction based upon race 
or color in the enjoyment of the opportunities, 
advantages, and facilities provided by the de- 
fendants for white persons on public golf 
courses in the city of Nashville, Tennessee. 

On November 21, 1952, Judge Wilkin filed 
a written opinion herein following the doctrine 
of separate but equal facilities as announced 
by the Supreme Court of the United States in 
the case of Plessy v. Ferguson, 163 U.S. 587, 
denying plaintiffs’ motion for a summary judg- 
ment and directing that the case stand for trial 
on the disputed issues of fact, and directing 
that upon proof of demand and refusal, and the 
substance and the extent of the demand and 
the number represented, the relief asked in 
prayer numbered 8 would be granted and the 
defendants required, while maintaining segre- 
gation, to afford equal facilities, apportioned 
to the need, to the segregated groups, by either 
part time use of the present facilities or full 
time use of separate facilities, or such other 
arrangement for equal and fair opportunities as 
conditions may require. 


Subsequently, this Court held a hearing at 
which proof of demand and refusal, and the 


substance of the demand and the number rep- 
resented was presented, and on March 1, 1954, 
pursuant to said hearing, entered an order re- 
quiring the defendants to permit the plaintiffs 
and all members of the colored race to use the 
Shelby Park Golf Course exclusively on every 
Wednesday, beginning February 10, 1954, and 
on alternate Saturdays and Sundays, beginning 
February 18, 1954, pending the completion of 
a new municipal golf course for Negroes, at 
that time under construction by the city of 
Nashville, and providing that the order would 
terminate upon the date said municipal golf 
course was open to use by the Negro public. 
On July 19, 1954, defendants moved the 
Court to set aside the orde: permitting plain- 
tiffs and all members of the colored race to use 
the Shelby Park Golf Course, for the reason that 
the municipal golf course for Negroes had been 
completed and was open to use by the Negro 
public, at which time plaintiffs again renewed 
their motion for a summary judgment. 
Ordinarily, questions of law in the case, hav- 
ing previously been decided by one judge, 
would not be set aside by another judge except 
under proper and unusual circumstances. How- 
ever, it appears that under such circumstances, 
there is no doubt that it may be done. (Mes- 
senger v. Anderson, 225 U.S. 436; American 
Cent. Life Ins. Co. v. American Trust Co., 5 
F.2d 71.) It will be noted that questions of 
law in this case were determined by Judge 
Wilkin in the opinion filed November 21, 1952, 
many months before the Supreme Court de- 








cided the so-called school de-segregation cases 
(Brown v. Board of Education, 347 U.S. 483; 
Bolling v. Sharpe, 347 U.S. 497). 

It also appearing that since Judge Wilkin’s 
opinion was filed herein, and since the decision 
in the school de-segregation cases, the Supreme 
Court also, on November 7, 1955, ruled against 
segregation by the City of Baltimore at public 
beaches and bath houses (Mayor and City 
Council of Baltimore v. Dawson, 350 U.S. 877) 
and by the City of Atlanta on public golf 
courses. (Holmes v. City of Atlanta, 350 U.S. 
879). (See also Muir v. Louisville Park The- 
atrical Ass’n., (Sixth Circuit), 202 F.2d 275.) 
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Despite my profound respect for the legal opin- 
ion of my fellow jurist, it would appear to be 
an idle ceremony to stand on the present law 
of the case, resulting in an appeal which would 
immediately terminate in a reversal. 

In consideration of the premises, it is the 
opinion of the Court that all previous orders 
in this case should be set aside and the motion 
of plaintiffs for a summary judgment should be 
granted. 

Judgment will be entered accordingly, allow- 
ing a reasonable time for defendants to make 
the necessary arrangements to comply with the 
terms thereof. 





GOVERNMENTAL FACILITIES 
Public Housing—Georgia 


Prince HEYWARD et al. v. PUBLIC HOUSING ADMINISTRATION, a body. corporate, and 
its officers, Charles E. Slusser and Arthur R. Hanson, and Housing Authority of Savannah, a 


body corporate, etc. 


United States District Court, Southern District, Georgia, October 21, 1955, 185 F.Supp. 217 


SUMMARY: Negroes in Savannah, Georgia, brought an action in federal district court for a 
declaratory judgment, injunctive relief, and damages, to compel their admission to a “white” 
public housing project. The Court, relying on cases which followed the separate-but-equal 
doctrine (see 1 Race Rel. L. Rep. 283) found that public housing projects constructed for 
Negroes in Savannah were substantially equal, in quantity and quality, to those constructed for 








white persons, and denied the relief sought. 
SCARLETT, District Judge. 


STATEMENT OF FACTS 

The above entitled cause comes on before 
this Court for a hearing, upon motions filed 
separately by the Attorney General of the 
United States in behalf of the Public Housing 
Administration, and upon separate motion filed 
by the Housing Authority of Savannah and its 
officers through its attorneys, to dismiss the 
plaintiffs’ petition upon grounds set forth in 
said separate motions. 

The motions of the Public Housing Adminis- 
tration through the Attorney General of the 
United States were disposed of in a separate 
order, which sustains the Government's posi- 
tion that it has no part in this controversy. 

This opinion and order deals only with the 
motion of the Housing Authority of Savannah 
and its officers to dismiss the plaintiffs’ petition 
and complaint. 

This suit, instituted by Prince Heyward and 
seventeen other plaintiffs, in so far as the Hous- 


ing Authority of Savannah and its officers are 
concerned, is in the form of a prayer for Dec- 
laratory Judgment to compel the admission of 
the plaintiffs to a white public housing project 
in the City of Savannah known as the Fred 
Wessels Homes and to any other white low 
rent housing project operated by the defend- 
ants, and also for an injunction against the said 
defendants, and for the recovery of damages 
in the sum of Five Thousand Dollars ($5,000.- 
00) for each of the plaintiffs against the Hous- 
ing Authority of Savannah and its officers. 

In brief, these plaintiffs contend, in their 
petition, they have priority and statutory pre- 
ference to be admitted as tenants in the said 
Fred Wessels Homes, a white project which 


‘was erected, they contend, by public money 


contributed by the Public Housing Administra- 
tion of the United States, and to be admitted 
to any other low rent white housing project 
operated by the defendants. 
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They allege that they have been denied ad- 
mission to this project solely because they are 
negroes and that their constitutional rights have 
thus been violated in the manner and form set 
out in their petition. If they were correct the 
Court would grant their prayers. 

The Housing Authority of Savannah and its 
officers, through their attorneys, in addition to 
filing a motion to dismiss the plaintiffs’ petition 
upon a ‘number of grounds set out in their mo- 
tion, have also filed a motion for more definite 
statements in the plaintiffs’ petition and com- 
plaint upon several grounds therein set forth. 

While this Court is of the opinion that some 
of the grounds of the motion for more definite 
statements in the plaintiffs’ petition and com- 
plaint are well founded, such as the failure of 
the plaintiffs to allege therein that they ever 
applied for admission into the Fred Wessels 
Homes, the Court does not deem it essential to 
pass upon the motion for more definite state- 
ments in the plaintiffs petition and complaint. 

The Court is of the opinion that the case can 
be disposed of upon one important ground as 
herein set forth. 


CONCLUSIONS OF LAW 


These same plaintiffs, or the majority of them, 
filed several years ago a suit for Declaratory 
Judgment and Injunction in the United States 
District Court for the District of Columbia to 
restrain the Commissioner of the Public Hous- 
ing Authority of the United States from giving 
Federal and financial assistance to the construc- 
tion of the Fred Wessels Homes before it was 
erected. 


The District of Columbia dismissed the plain- 
tiffs’ petition and complaint and upon appeal 
to the Court of Appeals, the judgment of the 
District Court for the District of Columbia was 
affirmed. See Heyward v. Public Housing Ad- 
ministration, 94 U.S.App.D.C. 5, 214 F.2d 222. 

It is important to note that in the decision of 
the United States District Court, the District 
Judge placed in his opinion the following: 


“Under the so-called ‘separate but equal’ 
doctrine which is still the law under the 
Supreme Court decisions, it is entirely 
proper and does not constitute a violation 
of Constitutional rights for the Federal 
Government to require people of the white 
and colored races to use separate facilities, 
provided equal facilities are furnished to 
each.” 





That Court also stated: 


“Defendant Public Housing Administra- 
tion, of which defendant Egan is Commis- 
sioner, is a corporate agency and instru- 
mentality of the United States which 
administers the pertinent Housing Act. It 
has entered into a contract with the Hous- 
ing Authority of Savannah to give Federal 
assistance to the Savannah project notwith- 
standing the plan of the Savannah agency, 
approved by defendants, is to limit occu- 
pancy of the project to white families.” 

“4. The Regulations of the Public Hous- 
ing Administration require that programs 
for the development of low-rent housing 
reflect equitable provision for eligible fami- 
lies of all races but do not require that 
housing be made available on a non-segre- 
gated basis.” 


This same principle, as announced by the 
District of Columbia, was held to be the law 
in the case of Beal v. Holcombe, 5 Cir., 198 
F.2d 384. 


This case involved a petition by Beal and 
others, all colored citizens of the City of Hous- 
ton who were denied the privilege of playing 
golf on the municipal golf course solely be- 
cause they were negroes. 


The district court, 103 F.Supp. 218, denied 
the petition of the plaintiffs for the privilege of 
playing on the golf course erected for white 
persons. On appeal to the Circuit Court of Ap- 
peals of the Fifth Circuit, the judgment of the 
district court was reversed with directions. 


The Circuit Court of Appeals declared that 
the refusal to allow plaintiffs and others sim- 
ilarly situated, because they were negroes, to 
make use, on a substantially equal basis with 
white persons, of municipal facilities for play- 
ing golf was a forbidden discrimination, but 
that at the same time, the Circuit Court of Ap- 
peals of the Fifth Circuit decreed that the City 
of Houston should be given reasonable time 
and opportunity to prepare and put into effect 
regulations for the use of municipal golf facili- 
ties which, while preserving segregation, will be 
in full and fair accord with its principle. This 
principle is that [193 F.2d 388]: 


“The admissibility of laws separating the 
races in the enjoyment of privileges af- 
forded by the State rests wholly upon the: 

















equality of the privileges which the laws 

give to the separated groups within the 

State.” 

The Supreme Court of the United States de- 
nied certiorari in this case. 347 U.S. 974, 74 
S.Ct. 783, 98 L.Ed. 1114. 

In other words, this decision of the Circuit 
Court of Appeals in the Beal case recognized 
the doctrine and law of separate but equal fa- 
cilities for white and colored citizens. 

The same identical case was instituted in the 
City of Atlanta recently by certain Negroes 
against the Mayor and Aldermen of the City of 
Atlanta complaining that they had been denied 
the right to play golf upon the golf course built 
and maintained by the City of Atlanta solely 
for white persons. 

Judge Sloan, the District Court Judge, fol- 
lowed this decision in the Beal case and di- 
rected that the City of Atlanta be given time to 
construct golf courses for Negroes equal to 
those already constructed for white persons. 

It is significant that Counsel for the plaintiffs 
in this case cited in their brief the precise lan- 
guage used by the District Court of Columbia 
which has been herein quoted, although they 
seek to differentiate that law. 

It appears from the pleadings in the case at 
bar on page ten, paragraph nineteen of their 
petition that the plaintiffs have made the fol- 
lowing allegation: 

“This racial segregation policy in opera- 
tion has resulted in the designation of 
certain public housing projects for occu- 
pancy by qualified white families and in 
the designation of certain other public 
housing projects for occupancy by qualified 
Negro families. No eligible white family 
is considered for, or admitted to a project 
designated by defendants for occupancy by 
low income Negro families and no eligible 
Negro family is considered for or admit- 
ted to a project designated by defendants 
for occupancy by low-income white fami- 
lies.” 

From this allegation, it is thus clearly set 
forth by the plaintiffs that the defendants have 
erected public housing projects in Savannah 
for occupancy by qualified white families and 
separate public housing projects for occupancy 
by qualified Negro families. 
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There is no allegation anywhere in the peti- 
tion that these separate facilities provided for 
Negro families were not equal in kind to those 
erected for occupancy by white families. 


The Court therefore holds that, in the ab- 
sence of such an allegation, the public housing 
projects erected for the colored families, which 
would include the plaintiffs in this case, are 
equal in kind to those erected for the white 
families; and that accordingly the legal doctrine 
of separate but equal facilities is still the law 
of the land and controls this case. 

Counsel for the plaintiffs, in their oral argu- 
ment and in their brief, confirmed the allegation 
of the nineteenth paragraph of their petition 
by the statement that there were Three (3) 
white housing projects erected by the defend- 
ants in Savannah and Three (3) colored hous- 
ing projects erected by the defendants in Sa- 
vannah. 


Accordingly, it is clear, in the absence of any 
allegation to the contrary, that the Three (3) 
colored housing projects in Savannah are equal 
in kind to the Three (8) white housing pro- 
jects in Savannah. 


This Court is, therefore, of the opinion that 
none of the constitutional rights of the plain- 
tiffs, as alleged in their petition in a number 
of different places, are being violated by the 
defendants in this case, especially as it does 
not appear from the petition of the plaintiffs 
in this case that these plaintiffs have been de- 
nied permission to become tenants in the col- 
ored housing projects in Savannah. 


This Court is further of the opinion that the 
so-called Civil Rights Section of the United 
States Code found in Title 8, United States 
Code § 42, has no application to the facts of 
this: case as set forth in the plaintiffs’ petition 
and complaint. If, as appears from this peti- 
tion of the plaintiffs, the plaintiffs in this case 
are afforded equal though separate housing 
facilities erected and maintained by the de- 
fendants, then the civil rights of these plain- 
tiffs have in no wise been violated. 


The Motion of the defendant Housing Au- 
thority of Savannah and its officers, through its 
Counsel, to dismiss the plaintiffs’ petition and 
.complaint, insofar as they are concerned, is 
hereby granted. 
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GOVERNMENTAL FACILITIES 


Public Housing—lllinois 
KANKAKEE COUNTY HOUSING AUTHORITY v. Laura SPURLOCK 


RACE RELATIONS LAW REPORTER 


Supreme Court of Illinois, May 24, 1954, 120 N.E.2d 561 (Rehearing denied, July 13, 1954.) 


SUMMARY: The housing authority began proceedings to condemn land owned by the defend- 
ant for the purpose of constructing a public housing project. The defendant resisted on the 
ground the taking would be unlawful because the land was to be used for a project which 
would be devoted to racial segregation. The trial court denied this ground of challenge, as 
well as a challenge of the jury, after it was sworn, on the ground that Negroes were excluded 
from the jury panel. On appeal the Supreme Court of Illinois affirmed, holding that the facts 
did not establish that the project would be operated on a racially segregated basis and that it 
could not be presumed that the housing authority would unlawfully practice such racial dis- 
crimination. The challenge of the jury, the Court held, came too late. 


DAILY, Justice. 


This is an appeal from a judgment of the cir- 
cuit court of Kankakee County in an eminent 
domain proceeding instituted by Kankakee 
County Housing Authority, the appellee, to 
condemn a parcel of real estate owned by 
Laura Spurlock, the appellant, for use as a 
public housing site. Appellant does not attack 
the adequacy of the. $7,200 compensation 
awarded her, but urges that the taking was un- 
lawful for the reason that her land is to be 
utilized for the construction of a project “de- 
voted” to race segregation. 


[Plans for Project] 


The facts which generated appellant’s claim 
show that after conducting various surveys, 
appellee proposed to meet the housing needs 
of the community by erecting forty public hous- 
ing units on a site known as Hardebeck’s Sub- 
division and eighty identical units on a site 
some four blocks distant. Though part of one 
overall program, the projects were designated 
as 89-2 and 39-1, respectively. The proposed 
site for project 39-2 is a slum area, the elimina- 
tion of which will also serve a public purpose. 
Zurn v. City: of Chicago, 389 Ill. 114, 59 N.E.2d 
18. It is composed of eleven parcels of land all 
owned by persons of the Negro race, and 
ninety-nine percent of its inhabitants, who will 
be displaced, are likewise members of the same 
race. On the other hand, the proposed site for 
project 89-1 is vacant land and apparently 
owned by persons not members of the Negro 
race. Following the formation of preliminary 
plans, appellee submitted them to Federal au- 
thorities as part of an application for an annual- 
contributions contract for Federal funds. One 
section of the plan, titled “Racial Equity to be 





Achieved,” reflects that the estimated distribu- 
tion of the 120 units will be 80 for “white” and 
40 for “non-white,” a distribution of 66.7 per- 
cent and 33.3 percent, whereas to “achieve ra- 
cial equity based solely on the volume of sub- 
standard housing,” the distribution would be 78 
percent and 27 percent, respectively. The sec- 
tion concludes that the actual needs, reflected 
by the figures last quoted, had been weighed 
in this instance because appellee was of the 
opinion there would be a higher percentage of 
eligible tenants among the nonwhite people. It 
appears without question that this breakdown 
of the distribution necessary to achieve racial 
equity was included in the plan as a require- 
ment of the Federal agency and was not 
prompted by any thought of racial segregation 
or discrimination on appellee’s part. The only 
other section of the plan we find to be pertinent 
is titled “Long Range Program of Project Loca- 
tion” and concludes with this language: “As 
stated above, the entire 120 dwelling units re- 
served are to be constructed at once, with 80 
units on a vacant site * * * for white occu- 
pancy, and 40 units on a slum site * * * for 
non-white occupancy.” Appellee’s application 
for funds was approved by the Federal agency 
and among the Federal officials giving approval 
to appellee’s plan was the agency’s chief of ra- 
cial relations. 


[Condemnation Proceedings] 


Thereafter, appellee filed a petition to con- 
demn the eleven parcels needed for project 
39-2, alleging that it sought to acquire the land 
“for the purpose of constructing thereon a hous- 
ing project for public use * * *.” It should be 
noted here that since Krause v. Peoria Housing 
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Authority, 370 Ill. 356, 19 N.E.2d 193, acquisi- 
tion of land for low-rent housing and slum 
clearance has been deemed a public purpose. 
Appellant, and the several other owners, filed 
a motion which controverted appellee’s right 
to condemn and asked that the petition be dis- 
missed. Briefly, the motion alleged that the tak- 
ing is not for use by the public but for use “by 
the Ethnic group commonly known as Negroes,” 
and therefore is a taking for a private purpose; 
that the use described in the petition is not 
a public use because it is to erect, establish 
and maintain a race segregation housing project 
contrary to the laws and public policy of the 
State of Illinois; and that the acts and conduct 
of appellee were violative of the rights of the 
landowners protected and guaranteed by due 
process of the State and Federal constitutions. 
After hearing evidence offered in support of 
said motion, the trial court denied the motion 
to dismiss and ordered a jury trial to determine 
the value of appellant’s land. A jury was se- 
lected and sworn but, before any evidence 
was heard, appellant filed a motion to discharge 
the jury for the reason that it “had come to her 
attention” that Negroes were excluded from 
the jury panel. Evidence was also presented 
on this issue, over appellee’s objection, and, at 
its close, the motion was denied and the cause 
proceeded to verdict and judgment. This ap- 
peal has followed with the principal assign- 
ments of error being that the trial court erred 
in denying both the motion to dismiss the con- 
demnation petition and the motion to discharge 
the jury. 

[Allegations of Racial Discrimination] 


Appellant’s argument that the taking of her 
land is violative of the laws and policy of both 
State and nation is predicated, in the first in- 
stance, on the conclusion “that the record in- 
escapably shows appellee has administratively 
determined that appellant’s land is to be used 
for the construction of a project devoted to 
race segregation.” We, however, do not inter- 
pret the record as revealing any definite or 
official determination that race segregation will 
be enforced in the project. Analyzed in its 
entirety, the evidence shows that the whole 
question of occupancy by race was injected 
into appellee’s housing program by the require- 
ment of the Federal Housing Administration, 
whose financial aid was sought, that appeliee 
submit in the outline of its housing program a 
definite numerical estimate of the distribution 





of the-120 units proposed, necessary to achieve 
racial equity between groups classed as “white” 
and “nonwhite.” The distribution figures arrived 
at by appellee under such compulsion, based 
as they were on volume of substandard housing 
and estimated tenant eligibility, of a certainty 
cannot be said to have been prompted by any 
administrative decision that there would be 
enforced race segregation in the program. The 
only other reference to occupancy by race in 
the program approved by the Federal agency 
is found in a paragraph entitled: “Long Range 
Program of Site Location,” where it is stated 
that appellee will build eighty units on the 
vacant site for white occupancy and forty units 
on the cleared slum site for nonwhite occu- 
pancy. While this statement, standing alone, 
might be construed as reflecting some intention 
to enforce race segregation, such a conclusion 
is dispelled by the testimony of Armen R. 
Blanke, chairman of appellee, giving in ex- 
planation of the plan submitted to the Federal 
agency. 

[No Official Policy of Discrimination] 

When Blanke was asked if it had been de- 
cided if the forty units would be occupied 100 
percent by colored people, he replied: “It has 
not been,” explaining that appellee presently 
looked upon the forty units as being built to 
accommodate the colored persons who would 
be displaced by the clearance of the slum area. 
Later, when pointedly asked if there was going 
to be racial segregation in the eighty-unit proj- 
ect, the witness had this to say in explanation of 
the whole program: “I can only answer that on 
the basis of what we hoped would be the work- 
ing out of the situation. All members were well 
aware that we have no authority or right to 
discriminate between races. We hoped the situ- 
ation would solve itself into a situation where 
the colored people would occupy 40 to the 
north, and the 80 to the south by white people. 
There was no official action taken pointing to- 
ward that. The statement on Exhibit 10, Sheet 
No. 8, [i. e., the estimate on ‘Racial Equity to 
be Achieved,’ heretofore referred to] has a 
different meaning than I accepted it to be when 
I first saw it. We thought we had to have 40 
for the non-white, and 80 for the white. That 


- didn’t have to be any specific unit.” Following 


this, Blanke answered that the 80 units would 
“not necessarily” have to be rented to white 
persons exclusively; then, in contradiction to 
all his previous testimony, he later replied: “At 
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present, yes,” when asked: “Then the present 
intention is to segregate the white from the 
colored?” Despite the last answer of the wit- 
ness, which is of doubtful quantity in view of 
his previous testimony, we think it manifest 
from his testimony that appellee has made no 
official or administrative determination that the 
housing project will be “devoted” to race segre- 
gation or that such segregation will be enforced. 
It would appear, rather, that the members of 
appellee’s administering body are cognizant of 
the existence of limitations on the manner in 
which they may achieve the racial equity the 
Federal housing agency requires and that there 
is no intention to enforce racial segregation. 
Blanke’s testimony serves also to show that the 
references in appellee’s plans to occupancy by 
races resulted from a desire to meet the Fed- 
eral requirements and not from any adminis- 
trative decision that race segregation will be 
enforced. Indeed, the Federal agency must 
have likewise construed the plan when its chief 
of racial relations gave his approval to it. We 
cannot agree with appellant that the evidence 
inescapably shows that race segregation is to 
be enforced in appellee’s program. 


[Presumptions as to Public Officers] 


In cases involving a variety of municipal 
corporations, this court has stated the presump- 
tion of law to be that public officials will prop- 
erly discharge their duties and that this court 
will not anticipate evasion or improper per- 
formance of such duties. Where municipal 
action has been attacked on the ground that 
its enforcement will be unreasonable and un- 
constitutional, it has been held that it will not 
be presumed in advance that the municipal 
corporation will do an unconstitutional act and 
that the party attacking such action has the 
burden of proving, by evidence which is defi- 
nite and certain, the conditions under which 
the municipal action may be obnoxious to the 
constitution before a court will be justified in 
disturbing such action. Jewel Tea Co. v. City 
of Troy, 7 Cir., 80 F.2d 366; Ferguson Coal Co. 
v. Thompson, 343 Ill. 20, 174 N.E. 896; Behnke 
v. President and Board of Trustees of Village 
of Brookfield, 366 Ill. 516, 9 N.E.2d 282. In 
the cited cases the court held that it would not 
be presumed in advance that the municipal 
corporations would do an illegal act despite 
the fact that they had already adopted ordi- 
nances, the constitutionality of the enforcement 
of which was in doubt. In the present case, 


there is a complete lack of proof of any formal 
action by appellee embracing the allegedly 
illegal purpose which appellant would have 
us attach to appellee’s exercise of its admitted 
power to condemn her land. All that is shown 
is that to acquire Federal funds appellee must 
achieve equitable distribution of its housing 
between whites and nonwhites, that appellee 
is aware of its duty to achieve racial equity 
and not to discriminate, and that there has 
been no decision to enforce racial segregation. 
As the situation appears in the record, appellant 
has proved at most that appellee might, in the 
future, perform some illegal act. The presump- 
tion is that appellee will refrain from an illegal 
act and will make the ultimate distribution of 
its housing units in a lawful manner. If that 
is not done, or it is thought that appellee is 
guilty of discrimination, such questions can be 
decided and presented in proceedings for that 
purpose. Cf. Johnson v. Mayor and City 
Council of Baltimore, 158 Md. 93, 148 A. 209, 
66 A.L.R. 1488. We conclude, therefore, that 
the evidence was not sufficiently definite and 
certain to establish that the taking of appellant’s 
land was for an illegal or unconstitutional pur- 
pose and hold that the court did not err in 
denying appellant’s motion to dismiss the pe- 
tition. 

[Jury Question] 


Appellant's final contention is that the court 
erred in denying her motion to discharge the 
jury for the reason that “it had come to her 
attention” that Negroes were excluded from the 
jury panel. It is sufficient to point out that a 
challenge to the jury array comes too late when 
made after the jury is chosen and sworn. St. 
Louis & O'Fallon Railway Co. v. Union Trust 
& Savings Bank, 209 Ill. 457, 70 N.E. 651; St. 
Louis & Southeastern Railway Co. v. Casner, 
72 Ill. 884. The court properly denied the 
motion. 


For the reasons stated, we think it manifest 
that the condemnation proceedings instituted 
by appellee was within its delegated powers, 
was for the dual public purpose of providing 
for low-income housing and slum clearance, 
and was not shown to be in violation of any 
rights secured to appellant either by law or 
by constitution. Accordingly, the judgment of 
the circuit court of Kankakee County is af- 
firmed. 


Judgment affirmed. 
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Housing—Missouri 


Ted DAVIS et al. v. The SAINT LOUIS HOUSING AUTHORITY. a corporation, et al. 
United States District Court, Eastern District, Missouri, Civ. No. 8637, December 27, 1955. 


SUMMARY: Negro plaintiffs in St. Louis, Missouri, in a class action asked for an injunction 
in federal district court against the city housing authority to restrain that body from refusing 
to rent public housing units to Negroes solely on the basis of race or color. The Court 
found that the Authority had discriminated against Negroes in the rental of housing units, 
held that such discrimination was in violation of the constitution and laws of the United States, 
citing the School Segregation Cases, and issued the injunction. 


MOORE, District Judge. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


Findings of Fact 


1. This is a class action brought by the plain- 
tiffs under and pursuant to Rule 23 of the Fed- 
eral Rules of Civil Procedure. 


2. Each of the plaintiffs is an adult Negro 
citizen of the United States, and of the State of 
Missouri. Each plaintiff resides in the City of 
St. Louis, Missouri. 


3. All plaintiffs are in desperate need of de- 
cent, safe and sanitary housing. 


4, The defendant City of St. Louis, Missouri, 
is a municipal corporation, duly organized and 
existing under the Constitution and laws of 
Missouri. 


5. The defendant Raymond R. Tucker is the 
duly élected Mayor of the City of St. Louis 
and by law appoints the Commissioners of the 
St. Louis Housing Authority. 


6. The defendant St. Louis Housing Authority 
is a municipal corporation organized pursuant 
to Chapter 99, R.S. Mo. 1949. This defendant 
administers, operates, builds, constructs, man- 
ages and controls the low rent housing program 
in St. Louis, subject to certain supervisory 
control exercised by the Public Housing Admin- 
istration. The defendant Charles L. Farris is 
the duly appointed Executive Director of the 
defendant St. Louis Housing Authority. 


7. Defendant St. Louis Housing Authority 
and defendant City of St. Louis executed on 
March 14, 1950, a “Cooperation Agreement” 
(authorized by resolution of defendant St. Louis 
Housing Authority, and by an Ordinance No. 
45,182, enacted by the St. Louis Board of Alder- 
men on January 9, 1950) providing for coopera- 
tion between defendant St. Louis Housing Au- 


thority and defendant City of St. Louis in the 
construction and operation by defendant St. 
Louis Housing Authority of 5800 low-rent 
dwelling units and releasing defendant St. Louis 
Housing Authority from ad valorem taxes on 
those properties so long as such project is used 
for low rent housing purposes, providing pay- 
ments in lieu of taxes from defendant St. Louis 
Housing Authority to defendant City of St. 
Louis of a percentage of the aggregate shelter 
rent, and that defendant City of St. Louis shall 
furnish public services such as fire, police and 
health protection, street repairs, storm and 
sanitary sewers, water systems, garbage dis- 
posal, etc. It is also provided that defendant 
City of St. Louis shall vacate certain public 
ways, if necessary in the development of the 
project, and will accept dedication of new 
streets, roads, alleys and sidewalks after de- © 
fendant St. Louis Housing Authority has 
graded, paved and completed the same to de- 
fendant City of St. Louis’ specifications. 


8. Defendants Arthur A. Blumeyer, Eugene 
Farrell, Raymond Noonan, Louis C. Justi, Rev. 
John E. Nance, and Charles L. Farris are state 
officials administering a program of public low 
rent housing provided for by the laws of the 
State of Missouri and the United States. 


9. The defendants, City of St. Louis and the 
St. Louis Housing Authority, with the aid of 
the Public Housing Administration, have cleared 
slums and blighted areas and torn down sub- 
standard housing in four principal areas of the 
City of St. Louis. 


The defendant, the St. Louis Housing Au- 


’ thority, has entered into contracts on behalf 


of itself and the City of St. Louis with the 
Public Housing Administration, a federal 
agency, for federal financial assistance pursuant 
to the provisions of 42 U.S.C., Sec. 1401, et seq., 
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for the construction and operation of four low 
rent public housing projects in the City of St. 
Louis in order to meet the low rent housing 
needs of that city. 

10. Clinton Peabody Terrace, known as proj- 
ect Mo. 1-1, is a federally-aided low cost public 
housing project built pursuant to the Housing 
Act of 1937, as amended by the Housing Act 
of 1949 (Title 42, U.S.C. Sec. 1401-1433). It 
is owned by defendants, the City of St. Louis 
and the St. Louis Housing Authority, and is 
controlled and managed by defendant St. Louis 
Housing Authority subject to certain super- 
visory control exercised by the Public Housing 
Administration. 

Clinton Peabody Terrace is located in an 
area between 14th Street and Grattan Street, 
from Chouteau Avenue to Park Avenue, in the 
City of St. Louis. It consists of fifty-three two 
and three story buildings housing 657 families 
and was built in July, 1942, at a total cost of 
$3,580,355.00. 

Prior to the construction of this project, both 
white and Negro persons lived in this area. 

Carr Square Village, known as project Mo. 1-2, 
is a federally-aided low cost public housing 
project built pursuant to the Housing Act of 
1937, as amended by the Housing Act of 1949 
(Title 42, U.S.C., Sec. 1401-1433). It is owned 
by defendants City of St. Louis and the St. 
Louis Housing Authority, and is controlled and 
managed by defendant St. Louis Housing Au- 
thority subject to certain supervisory control 
exercised by the Public Housing Administration. 

Carr Square Village is located in an area be- 
tween Fourteenth Street and Eighteenth Street 
from Carr Street to O'Fallon Street in the City 
of St. Louis. It consists of fifty-three two and 
three story buildings housing 658 families and 
was built in August, 1942, at a total cost of 
$3,635,702.00. 


Prior to the construction of this project, both 
white and Negro persons lived in this area. 

John J. Cochran Garden Apartments, known 
as project Mo. 1-3, the project in controversy, 
is a federally-aided low cost public housing 
project built pursuant to the Housing Act of 
1937, as amended by the Housing Act of 1949 
(Title 42, U.S.C. Sec. 1401-1433). It is owned 
by defendants City of St. Louis and the St. 
Louis Housing Authority, and is controlled and 
managed by defendant St. Louis Housing Au- 
thority, subject to certain supervisory control 
exercised by the Public Housing Administration. 
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John J. Cochran Garden Apartments is lo- 
cated in an area between Seventh and Ninth 
Streets and from Carr Street to an alley south 
of Cass Avenue in the City of St. Louis. It 
consists of 12 “Elevator Type” buildings from 
six to twelve stories in height, housing 704 fam- 
ilies, and was built im .......0..0.0.0.000.0.... , 1952, at 
a cost of approximately $9,029,000.00. 

Prior to the construction of this project both 
white and Negro persons lived in this area. 

The defendant St. Louis Housing Authority 
is presently engaged in the construction of a 
federally-aided housing project known as proj- 
ect Mo. 14, Captain Wendell Pruitt Homes 
being built pursuant to the Housing Act of 1937, 
as amended by the Housing Act of 1949 (Title 
42, U.S.C. Sec. 1401-1433). It is owned by 
defendants City of St. Louis and the St. Louis 
Housing Authority and will be controlled and 
managed by defendant St. Louis Housing Au- 
thority, pursuant to certain supervisory control 
exercised by the Public Housing Administration. 

Wendell Pruitt project is located in an area 
between Dickson Street and the alley south of 
Biddle Street from Jefferson Avenue to twenty 
second Street and also between Dickson and 
Biddle streets and twenty second and twenty 
first streets. It will consist of twenty buildings 
eleven stories in height, housing 1736 families 
at an approximate cost of $21,500,000.00. 

Prior to the beginning of construction of this 
project, both white and Negro persons lived in 
this area. 


11. All of the above-named projects have 
been erected or are being erected by funds 
furnished in part by the taxpayers of the City 
of St. Louis and in part by gifts, grants and as- 
sistance from the United States Government. 


12. Plaintiff Charlie Miner resides with his 
wife and seven children in a three room apart- 
ment. This apartment does not have a bath and 
the three rooms are comprised of two sleeping 
rooms and kitchen in addition to a toilet. Char- 
lie Miner is a veteran of World War II. Charlie 
Miner’s income is approximately $55.00 per 
week and for the calendar year 1953 was in the 
amount of $2,719.77. Charlie Miner applied for 
admission to the John J. Cochran housing proj- 
ect on June 6, 1952, but he has not been ad- 
mitted. 


Plaintiff Charlie Miner is qualified for admis- 
sion to low rent public housing. 

Plaintiff Oscar Moore at present resides with 
his wife and five children in a three room apart- 
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ment. There are no inside toilet facilities. The 
apartment consists of two sleeping rooms and 
kitchen in addition to an outside toilet. The 
premises now occupied by plaintiff Oscar 
Moore are owned by the defendant St. Louis 
Housing Authority. Oscar Moore formerly re- 
sided at 2406a Dickson within the area now the 
site of the Captain Wendell Pruitt Project. He 
was*displaced from this site in 1951 when it was 
condemned by or on behalf of the St. Louis 
Housing Authority. Plaintiff Oscar Moore's in- 
come is approximately $1,500.00 per annum. 
Oscar Moore applied for admission to the John 
J. Cochran housing project on May 22, 1951, but 
he has not been admitted. 

Plaintiff Oscar Moore is qualified for admis- 
sion to low rent public housing. 

Plaintiff Calvin Cedell Small resides with his 
wife and six children in a three room apartment 
consisting of two sleeping rooms, kitchen and 
bath. Calvin Cedell Small is a disabled veteran 
of World War II. The family income represent- 
ing disability payments by the U. S. Govern- 
ment and State of Missouri, and supplemented 
by income of wife Mary, was in the amount of 
approximately $2,165.00 for the calendar year 
1953. The average family income is $164.00 
per month. Calvin Cedell Small applied for 
admission to John J. Cochran Project in June, 
1952, but he has not been admitted. 

Plaintiff Calvin Cedell Small is qualified for 
admission to low rent public housing. 


18. The defendants, the City of St. Louis, and 
the St. Louis Housing Authority, have adopted 
and maintain a policy of racial segregation in 
the assignment of housing accommodations. 

The defendants presently limit occupancy of 
Clinton Peabody Terrace to members of the 
white race. 

The defendants presently limit occupancy of 
Carr Square Village to Negroes. 

The defendants presently limit occupancy of 
the John J. Cochran Project to members of the 
white race. 

The plaintiffs have petitioned the defendant 
St. Louis Housing Authority to certify them for 
tenant occupancy in the John J. Cochran low 
rent housing project. The defendants have re- 
fused to certify plaintiffs as tenants in the John 
J. Cochran Project because it is defendants’ pol- 
icy to limit occupancy of this project to mem- 
bers of the white race. 


14. The limitation of the Clinton Peabody 
Terrace Project and the John J. Cochran Proj- 


.ect to white occupancy was approved by the 


Public Housing Administration, conditioned 
upon the provision of facilities for non-white 
occupancy. 


15. The defendant, the St. Louis Housing Au- 
thority, has received an undetermined number 
of applications from members of the Negro 
race, including the applications of plaintiffs 
Charlie Miner, Oscar Moore and Calvin Cedell 
Small, for admission to the John J. Cochran 
Project. The above defendant has received 
numerous applications from members of the 
white race for admission to the John J. Coch- 
ran Project. 


Conclusions of Law 


1. This Court has jurisdiction of the parties 
and subject matter of this controversy. 


2. The regulation, policy, custom, usage, con- 
duct and practice of defendants in refusing to 
lease to plaintiffs, Calvin Cedell Small and other 
eligible Negro applicants similarly situated, cer- 
tain units. of public housing under their admin- 
istration, control and management in accordance 
with a policy of racial segregation is a violation 
of the Constitution and laws of the United 
States. Vann vs. Toledo Metropolitan Housing 
Authority, N.D. Ohio 1953, 113 F.Supp. 210; 
Cf. Brown vs. Board of Education of Topeka, 
347 U. S. 483 (1954); Mayor and City Council 
of Baltimore vs. Dawson, fare dae eR 
24 L.W. 3128 (1955); Holmes v. City of Atlanta, 
U. S. , 24 L.W. 3128 (1955). 


JUDGMENT 


Now, therefore, IT IS ORDERED, AD- 
JUDGED AND DECREED that Defendants 
and each of them, their agents, employees, rep- 
resentatives and successors be, and they hereby 
are, forever enjoined from: 


(1) Refusing to lease or rent to qualified 
Negro applicants any units of public-housing 
projects under the jurisdiction, management or 
control of the Defendants, because of the race 
or color of the applicants; and 

(2) Maintaining a policy or practice of seg- 
regating tenants into such housing projects on 











- the basis of the race or color of the tenants; and 


IT IS FURTHER ORDERED that costs in 
this action be taxed against the Defendants. 
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Ella FITZGERALD et al. v. PAN AMERICAN WORLD AIRWAYS, Inc. 
United States Court of Appeals, Second Circuit, January 26, 1956, 229 F.2d 499. 


SUMMARY: Plaintiffs brought an action for damages in federal district court based on de- 
fendant’s denial of permission to travel as passengers on airline. It was alleged that the denial 
was because of the race or color of the plaintiffs and was violative of the Civil Aeronautics 
Act. The district court dismissed the action, holding that, although the alleged discrimination 
might be violative of the Civil Aeronautics Act, there was no action for damages thereunder. 
132 F.Supp. 798, 1 Race Rel. L. Rep. 178. On appeal the Court of Appeals, Second Circuit, 
reversed and remanded the case, holding that the Act* created a federal civil right enforce- 


able in the federal courts. 


Before CLARK, Chief Judge, and FRANK, and LUMBARD, Circuit Judges. 


FRANK, Circuit Judge: 

Section 622(a) makes it a federal crime to 
violate, inter alia, Section 484(b). The latter 
section is for the benefit of persons, including 
passengers, using the facilities of air carriers. 
Consequently, by implication, its violation cre- 
ates an actionable civil right for the vindication 
of which a civil action may be maintained by 
any such person who has been harmed by the 
violation. As we said in Reitmeister v. Reit- 
meister, 162 F. (2d) 691, 694 (C. A. 2): “Al- 
though the Act does not expressly create any 
civil liability, we can see no reason why the 
situation is not within the doctrine which, in 
the absence of contrary implications, construes 
a criminal statute, enacted for the protection of 
a specified class, as creating a civil right in 
members of the class, although the only express 
sanctions are criminal.” See also Fischman v. 
Raytheon Manufacturing Co., 188 F. (2d) 783, 
787 (C. A. 2); Goldstein v. Groesbeck, 142 
F. (2d) 472, 427 (C. A. 2); Restatement of 
Torts, Section 286; Morris, The Relation of 
Criminal Statutes to Tort Liability, 46 Harv. 
L. Rev. (1933) 453; Lowndes, Civil Liability 
Created by Criminal Legislation, 16 Minn. L. 
Rev. (1932) 361. 


Defendant, however, argues that Section 
484(b) merely states the common-law rule ex- 





a. Sec, 404 (b) of the Civil Aeronautics Act of 1938, 
52 Stat. 883, 49 U.S.C. 484 (b), provides: 

“(b) No air carrier or foreign air carrier 
shall make, give, or cause any undue or un- 
reasonable preference or advantage to any 
particular person, port, locality, or description 
of traffic in air transportation in any respect 
whatsoever or subject any particular person, 
port, locality, or description of traffic in air 
transportation to any unjust discrimination or 
undue or unreasonable prejudice or disadvan- 

tage in any respect whatsoever.” 


isting in all states and territories, and, there- 
fore, especially as Section 676 preserves all 
remedies at common law, there is here no basis 
for federal jurisdiction, absent diversity of 
citizenship, i.e., that this is not a case “arising 
under” a “federal law.” In support of this 
argument, defendant relies chiefly on cases in- 
volving the Safety Appliance Act, 45 U.S.C. 
Section 1 et seq.1 Those cases hold that that 
legislation did not create a right but merely 
imposed a higher standard of care in suits based 
upon a state common-law right.? 


That is not true of the Act here involved. 
We think it created a new federal right. Al- 
though the right created by a federal statute 
covers the same ground as a right already exist- 
ing under the common law of the states and 
territories, a suit based on that federal statute 
is one “arising under” a law of the United 
States, so that a federal district court has juris- 
diction under 28 U.S.C. Section 1331.4 See, 
e.g., Bell v. Hood, 327 U.S. 678; Tunstall v. 
Brotherhood of Locomotive Firemen & Engine- 
men, 323 U.S. 210, 218; Reitmeister v. Reit- 
meister, 162 F. (2d) 691, 694 (C. A. 2); Note, 
48 Col. L. Rev. (1948) 1090. No federal com- 
mon law of torts exists; when Congress enacts 





1. See, e.g., Moore v. Chesapeake & Ohio R. Co., 291 
U.S. 205, 214-215; Gilvary v. Cuyahoga Valley 
R. Co., 292 U.S. 57, 61-62; Tipton v. Atchison 
Ry. Co., 298 U.S. 141, 147, 148; Penn. R. Co. v. 
Puritan Coal Mining Co., 237 U.S. 121. 

2. See Jacobson v. N. Y. N. H. & H. R. Co., 206 
F. (2d) 153 (C. A. 1), affd 347 U.S, 909. 

8. See, e.g., Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, 323 U.S. 210; Bell v. 
Hood, 327 U.S. 678; Reitmeister v. Reitmeister, 
162 F. (2d) 691 (C. A. 2); Roosevelt Field v. 
Town of North Hempstead, 84 F. Supp. 456, 459; 
Neiswonger v. Goodyear Tire & Rubber Co., 35 
F. (2d) 761, 763. 

4, See also 28 U.S.C. Section 1337. 












legislation rendering it tortious to do what is 
already a state common-law tort, a suit based 
on that legislation is within 28 U.S.C. Section 
1331.5 


Although we regard it as not controlling, we 
note also the following: Congress sought uni- 
formity in the practices of those subject to 
this Act. It is by no means clear that, in all 
states and territories, the common-law rules 
would render unlawful racial differentiations in 
accord with the “separate but equal doctrine,” 
whereas, in the light of recent Supreme Court 
decisions,® we must construe Section 484(b) 
so that that doctrine will not apply. 


Defendant also contends that the sole non- 
criminal federal remedy for a violation of any 
provisions of the Act is to be found in Section 
642, ie., a complaint to the Civil Aeronautics 
Board which must investigate the complaint 
and, if the facts warrant, must isSue an order 
compelling compliance with the violated pro- 
visions of the Act. We cannot agree. As such 
an order must look to the future, obviously it 





5. Or Section 1337, if, as here, the statute regulates 
interstate commerce. The effect of 49 U.S.C. Sec- 
tion 676 avoids the contention that the provisions 
of the Act nullify rights under state laws. 

5a. See, e.g., Brumfield v. Consolidated Coach Corp., 
240 Ky. 1, 40 S.W. (2d) 356; Day v. Owen, 5 
Mich, 520. 

6. Brown v. Board of Education of Topeka, 349 U.S. 

294; Henderson v. United States, 339 U.S. 816. 
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cannot afford redress to one harmed by a viola- 
tion of Section 484(b). For, whatever may be 
true of the flight of a plane, undeniably (out- 
side of fiction or “pure” physics) the flight of 
time—despite the poet Hood’s earnest prayer— 
is always, alas for us mortals, irreversible. In- 
deed, Aristotle remarked that “Agathon is right 
in saying, ‘For this alone is lacking even to 
God, To make undone things that have once 
been done”? At any rate, no order of the 
Board can compel the defendant in 1956 to 


‘permit the plaintiffs to board defendant's plane 


on July 19, 1954. 


This is not a case where the Board has “ex- 
clusive primary jurisdiction”: (1) The Civil 
Aeronautics Act, unlike the Interstate Com- 
merce Act* or the Shipping Act,® confers no 
power on the administrative agency to grant 
reparation in money for past misconduct of the 
carrier. (2) The Board has no power to ‘ap- 
prove violations of Section 484(b). (3) Nor has 
it purported to do so.!° 


REVERSED and REMANDED. 





7. Nicomachean Ethics, 1139b, 10-11. 

8. 49 U.S.C. Section 9, 18 (1). 

9. 46 U.S.C. Section 821. 

10. Lichten v. Eastern Airlines, 189 F. (2d) 989 
(C. A. 2) is inapposite. There it was held that, 
in effect, the Board had approved the carrier’s rule 
exempting it from liability for loss of jewelry. 
Herman v. Northwest Airlines, 222 F. (2d) 326 
(C, A, 2) is similar. 





TRANSPORTATION 
Buses—North Carolina 


STATE of North Carolina vy. David A. JACKSON 











United States District Court, Middle District, North Carolina, November 4, 1955, 135 F.Supp. 682. 


SUMMARY: Defendant was charged in a criminal action with violating a North Carolina 
statute providing for segregation of the races in intrastate buses. He thereupon petitioned the 
federal district court to remove the prosecution from the state court to the federal district 
court, on the ground that the state courts had already decided the question of the constitu- 
tionality of the statute and he could not receive a fair trial in the state courts. The Court re- 
manded the case to the state court, stating that the question of constitutionality of the state 
statute had not been passed on directly by the North Carolina Supreme Court, and that it 
could not be presumed that that court would decide the question erroneously. 


HAYES, District Judge. 


A. Jackson to this court for trial. Thereafter 
the Solicitor for the State of North Carolina 
appeared before this court and moved to have 


This court ordered the clerk of the Superior 
Court of Guilford County to transfer all papers 
in the case of State of North Carolina v. David 
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the case remanded to the State court for trial. 
The court has listened to argument on two 
different occasions concerning the removal of 
the case. 

The sole basis for the removal is stated in 
the defendant’s petition to be that he is charged 
with violating North Carolina Statutes, § 60- 
136. That this statute violates the 14th Amend- 
ment to the Constitution of the United States 
and that he can not get a fair trial in the State 
Courts of North Carolina, for the reason that 
the Supreme Court has sustained the constitu- 
tionality of the statute, relying on the decision 
of the Supreme Court in State v. Johnson, 229 
N.C. 701, 51 S.E.2d 186. The statute above 
makes it a crime punishable by a fine of not 
more than $50 for failure to observe the statute 
with respect to separation of the races in car- 
riers by bus. There is nothing in the opinion 
to indicate that the question now raised by 
the defendant in this case was presented or 
considered by the Supreme Court in the John- 
son case. Certainly there is nothing to indicate 
any unwillingness on the part of the Supreme 
Court of North Carolina to pass upon such a 
question when it is properly presented to it. 
For in the Johnson case it explained that Mor- 
gan v. Commonwealth of Virginia, 328 U‘S. 
873, 66 S.Ct. 1050, 90 L.Ed. 1817 was not 
applicable to intrastate passengers and in which 
it referred also to its decision in Pridgen v. 
Carolina Coach Co., 229 N.C. 46, 47 S.E.2d 
609. In this latter case the court was endeavor- 
ing to follow the decisions of Plessy v. Fergu- 
son, 163 U.S. 537, 16 S.Ct. 11388, 41 L.Ed. 256. 
It explained in what respect Morgan v. Com- 
monwealth of Virginia was inapplicable. It 
therefore is apparent that the basis for removal 
set forth in the petition is without foundation 
and the case should be remanded. 


[All Facts Not Alleged] 


The petition is probably insufficient also for 
the reasons set forth in State of Maryland v. 
Soper, 270 U.S. 9, 46 S.Ct. 185, 70 L.Ed. 449 
which holds that the defendant must set forth 
all of the circumstances known to him out of 
which the prosecution arose candidly, specif- 
ically and positively explaining his relation to 
the matter. From the petition it is clear that 
he wants to test the constitutionality of the 
statute requiring separation of the races on in- 
trastate busses and that is his sole purpose. 
It can be assumed from his failure to mention 
in his affidavit that he violated the statute in 








question, but now contends that he can not get 
a fair trial in the state court because he assumes 
that the Supreme Court has already decided the 
matter. This court will not presume that the 
courts of the state will not decide constitutional 
questions in harmony with the United States 
Supreme Court's determination of the federal 
constitution. The federal constitution as inter- 
preted by the Supreme Court of the United 
States is as binding on a state judge as it is 
on a federal judge, and it would be grossly 
improper for this court to presume that the 
state judges would refuse to uphold the law 
of the land. 


[Exercise of Removal Powers] 


It is not in every case where some constitu- 
tional question may be involved that was in- 
tended to be covered by the removal section 
dealing with Civil Rights. In Neal v. State of 
Delaware, 103 U.S. 370, 26 L.Ed. 567, that de- 
fendant sought the transfer of the case from 
the state court to the federal court, in which 
he was charged with rape, on the ground that 
under the constitution and laws of the state of 
Delaware negroes were not allowed to serve on 
the jury and could not obtain a fair trial. The 
court held that the provisions of the constitu- 
tion of a state or of its statutes repugnant to 
the constitution and laws of the United States 
were void and of no effect and that a removal 
on the ground that these laws were in conflict 
with the constitution did not constitute a suff- 
cient reason for the removal. The court said: 
“We can not believe that the section (removal) 
was intended by Congress to be so far-reaching 
in its results or that a reasonable construction 
of it requires us to hold that the state of Dela- 
ware, by its constitution and laws, denies or 
prevents, or impairs the enforcement, in its 
judicial tribunals, of rights secured by any law 
providing for the equal civil rights of citizens 
of the United States.” If, and when, the state 
courts refuse to follow and secure to the de- 
fendant any civil right of his under the federal 
constitution, he can have the United States 
Supreme Court itself determine the matter 
which is the appropriate and only feasible way 
to accomplish the result without bringing the 
courts into a hopeless conflict. 

To grant a removal in every case where an 
alleged civil right may be, either directly or 
indirectly, affected under a statute that is penal 
in nature, would virtually require the federal 
court to have to pass on the constitutionality of 
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a state statute before the state Supreme Court 
has done so. It is not inappropriate here to 
quote from Gibson v. State of Mississippi, 162 
U.S. 565, 585, 16 S.Ct. 904, at page 908, 40 
L.Ed. 1075. 


“It is not every denial by a state enact- 
ment of rights secured by the constitution 
or laws of the United States that is em- 
braced by section 641 of the Revised 
Statutes. The right of removal given by 
that section exists only in the special cases 
mentioned in it. Whether a_ particular 
statute, which does not discriminate against 
a class of citizens in respect of their civil 
rights, is applicable to a pending criminal 
prosecution in a state court, is a question, 
in the first instance, for the determination 
of that court; and its right and duty to fi- 
ally determine such a question cannot be 
interfered with by removing the prosecu- 
tion from the state court, except in those 
cases which, by express enactment of con- 
gress, may be removed for trial into the 
courts of the United States. If that ques- 
tion involves rights secured by the constitu- 
tion and laws of the United States, the 
power of ultimate review is in this court, 
whenever such rights are denied by the 
judgment of the highest court of the state 
in which the decision could be had. As the 
judges of the state courts take an oath to 
support the constitution of the United 
States as well as the laws enacted in pur- 
suance thereof, and as that constitution and 
those laws are of supreme authority, any- 
thing in the constitution or laws of any 
state to the contrary notwithstanding, ‘upon 
the state courts, equally with the courts 
of the Union, rests the obligation to guard, 
enforce, and protect every right granted or 
secured by the constitution of the United 
States and the laws made in pursuance 
thereof, whenever those rights are involved 
in any suit or proceeding before them;; 


and*‘if they fail therein, and withhold or 
deny rights, privileges, or immunities se- 
cured by the constitution and laws of the 
United States, the party aggrieved may 
bring the case from the highest court of 
the state in which the question could be 
decided to this court for final and conclu- 
sive determination.’ ” 


To the same effect Bush v. Commonwealth of 
Kentucky, 107 U.S. 110, 1 S.Ct. 625, 27 L.Ed. 
854. * 

Under the old wording of 28 US.C.A. § 
1446(c) there were decisions indicating that 
the removal could be filed at any time before 
the final trial. The language of the statute 
now reads, “The petition for removal of a crim- 
inal prosecution may be filed at any time be- 
fore trial.” 

While it is not necessary here to decide 
whether the defendant is entitled to removal 
after he has had one trial in the state court, 
in a court of original jurisdiction, where he was 
convicted and sentenced from which he ap- 
pealed to the Superior Court where he will be 
granted a trial de novo, nevertheless there are 
sound reasons why the defendant should be de- 
nied the right to. remove after he has entered 
voluntarily into the trial of the case in a court 
of competent jurisdiction and only asks for re- 
moval after he has been convicted and sen- 
tenced. It has the appearance of experimenting 
with the courts which was condemned in Ros- 
enthal v. Coates in 148 U.S. 142, 147, 18 S.Ct. 
576, 37 L.Ed. 399. 


[Remanded] 


Since in our view the matter should be first 
tested in the state court and the constitutional 
issue properly presented there and decided by 
the highest court of the state which can be re- 
viewed, if necessary, by the United States Su- 
preme Court, we prefer to rest our decision on 
this point and remand the case to the State 
Court for further proceedings. 
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PUBLIC ACCOMMODATIONS 


Amusement Parks—Ohio 
Ethel FLETCHER v. CONEY ISLAND, INC. 


whereby attendance at the amusement park might 


alone were an inadequate remedy to the plaintiff. 
WEBER, Judge. 


The plaintiff, Ethel Fletcher, alleges that she 
is a negro, a citizen of the United States and 
of the State of Ohio; that the defendant is the 
proprietor and operator of Coney Island Park, 
a place of public accommodation and amuse- 
ment in Hamilton County, Ohio; that on the 
second day of July and also on the 4th day 
of July, 1953, she tendered payment of the 
admission price to Coney Island Park but that 
the defendant refused to admit her and aided 
and incited others who were under contractual 
relations with the defendant to refuse admis- 
sion to the plaintiff and thereby. on said days 
denied to the plaintiff the full enjoyment of the 
accommodations, advantages, facilities and 
privileges of Coney Island Park and that said 
refusals were in violation of General Code Sec- 
tions 12940, 12941 and 12942. Said Sections are 
now Revised Code Sections 2901.35 and 2901.36, 
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Court of Common Pleas of Ohio, Hamilton County, July 21, 1954, 121 N.E.2d 574. 


SUMMARY: Plaintiff, a Negro woman, sued the defendant amusement park corporation ask- 
ing for a permanent injunction against the denial of admission to the amusement park based 
on race, color, or any other reason not applicable to all citizens. The suit was based on an 
Ohio statute providing civil and criminal penalties for a denial of use of places of public ac- 
commodation or amusement based on vace or color. The corporation defended on the grounds 
that its facilities had been leased, at the times in question, to private clubs under agreements 


be restricted. The Court held that, under 


the facts shown, the park was operated as a place of public accommodation notwithstanding 
the leasing arrangements, and the restrictions on admission imposed were not applicable alike 
to all citizens. The Court issued the injunction, holding that the civil and criminal sanctions 


be fined not less than fifty dollars nor more 
than five hundred dollars or imprisoned not 
less than thirty days nor more than ninety 
days, or both.” 

Sec. 12941, G.C. “Further penalty. 
Whoever violates the next preceding sec- 
tion shall also pay not less than fifty dollars 
nor more than five hundred dollars to the 
person aggrieved thereby to be recovered 
in any court of competent jurisdiction in the 
county where such offense was committed.” 

Sec. 12942, G.C. “Bar to prosecution. 
Either a judgment in favor of the person 
aggrieved, or the punishment of the offend- 
er upon an indictment under the next two 
preceding sections, shall be a bar to fur- 
ther prosecution for a violation of such 
sections.” 


and read as follows: 
Sec. 12940, G.C. “(Denial of privileges 


at restaurants, stores and other places by 
reason of color or race.) Whoever, being 
the proprietor or his employe, keeper or 
manager of an inn, restaurant, eating house, 
barber shop, public conveyance by air, 
land, or water, theater, store or other place 
for the sale of merchandise, or any other 
place of public accommodation or amuse- 
ment, denies to a citizen, except for reasons 
applicable alike to all citizens and regard- 
less of color or race, the full enjoyment of 
the accommodations, advantages, facilities 
or privileges thereof, or, being a person 
who aids or incites the denial thereof, shall 


Plaintiff prays for a permanent injunction, 
restraining the defendant and those under con- 
tractual relations with the defendant, from de- 
nying plaintiff admission to Coney Island Park 
and the full enjoyment of all the accommoda- 
tions thereof, because of her race or color or for 
any other reason not applicable alike to all 
citizens. 


[Defendant's Answer] 


In its amended answer defendant denies that 
on said days it operated Coney Island Park as 
a place of public accommodation, but that on 
said days Coney Island Park was operated un- 
der outing contracts, on the 2nd day of July, 
1953, with the Second-Third Ward Civic and 
Social Club of Dayton, Kentucky, and on July 

















4, 1953, with the Guiding Star Lodge, Knights 
of Pythias, of Dayton, Kentucky; that said 
contracts vested in said organizations respec- 
tively the exclusive right to designate the per- 
sons who might or might not be admitted to 
Coney Island Park on said days respectively; 
that on said days the defendant received in- 
structions from said organizations, respectively, 
to refuse admission to any member of the 
National Association for the Advancement of 
Colored People or any member of the Cincin- 
nati Council on Human Relations, or persons 
acting in concert with them, because of pre- 
vious unlawful disorderly subversive conduct 
of said groups, which conduct was detrimental 
to the peace and safety of the members and 
guests of said outing organizations and of the 
citizens of the State and rendered the members 
of said groups undesirable persons at said pic- 
nics. The amended answer further alleges that 
under said policy and instructions white mem- 
bers as well as negro members of the N.A.A. 
C.P. and of the C.C.H.R. were excluded from 
Coney Island Park on said days and that said 
cause of exclusion was applicable alike to all 
citizens. The defendant also denies that the 
plaintiff is without adequate remedy at law. 


The plaintiff filed a general denial. 


In reaching its conclusion in this particular 
case, the Court cannot be concerned with the 
wisdom of the provisions of the statutes involved 
or with the effects upon the operation of Coney 
Island Park consequent upon the enforcement 
of these provisions. The only concern of the 
Court is whether under the facts proved in 
this particular case, said provisions of the stat- 
utes have been violated and whether there is 
threatened continued violations which entitle 
the plaintiff to equitable relief by way of a 
permanent injunction. 


[N.A.A.C.P. Activities ] 


From the testimony of various witnesses 
and from pictures taken, it is shown that on a 
number of Sundays in May, June and July, 
1952, when the park was open to the general 
public, groups consisting of about six negroes 
and of about twenty white persons created con- 
siderable disturbance near the entrance gates of 


Coney Island Park. Some carried banners in an ° 


attempt to picket the park. A car partly in the 
auto entrance and partly in the public highway 
refused to obey the order of the police to turn 
away from the auto gate and proceed on the 
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public highway beyond the park entrance. 
One auto was locked and abandoned and had 
to be towed away. Traffic was blocked for 
some time. The pedestrian entrance was also 
blocked by at least one person lying flat on the 
ground. There was no physical violence. There 
was considerable resentment by persons who de- 
sired to enter the park. It is not absolutely 
certain whether the blocking of the entrance 
and other disturbances were the result of or 
the cause of refusal to admit these persons to 
the park. One arrest was made. There was 
uncontradicted testimony that some of the 
people who caused the disturbances admitted to 
the agents of the defendant that they were 
members of the N.A.A.C.P. or the C.C.H.R., or 
both. 


[Plaintiff's Testimony] 


The plaintiff testified that she was a member 
of the N.A.A.C.P.; that she had never been in 
the park; that on July 2nd and July 4th, 1953, 
she offered to pay the admission price and was 
refused admission on each day for substantially 
the same reason, that is, she was told by the 
gatekeeper that he had been instructed to admit 
no one who was a member or was suspected 
of being a member of N.A.A.C.P. or C.C.H.R., 
or in any way connected with them. The agents 
of the defendant testified to the same effect and 
that on the days she was refused admission it 
was not actually known to the defendant's 
agents that the plaintiff was a member of N.A. 
A.C.P. Three other negro women, two of whom 
were members of the N.A.A.C.P., were refused 
admission on July 2nd or July 4th, 1953, and 
that the same reason was given, and at the 
same time white people were being admitted 
without questioning. Two white women testi- 
fied that they were admitted, one on July 2nd 
and the other on July 4th and that they were 
not questioned and that white people were 
admitted without questioning. One of these 
women had been a member of N.A.A.C.P. for 
a long time and had carried a banner on one 
of the days in 1952. These women knew noth- 
ing about organizations which had contracted 
for the ‘park on those two days. Another white 
woman testified that she was with a negro 
woman on June 30, 1953 and was refused ad- 
mission. On July 4th she was admitted and 
loitered near the gate a short while. Later she 
was apparently recognized as being there on 
June 30th and her admission price was refunded 
and she was told to leave because she was 
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suspected of being a member of N.A.A.C.P. or 
C.C.H.R. Although no official action was taken 
by either of these organizations with respect 
to the occurrences on July 2nd and July 4th, 
1958, the visit to the park by the plaintiff and 
the other witnesses on those days was the result 
of some prearrangement among them and an 
official of N.A.A.C.P., known to the gatekeeper, 
took moving pictures. 


[Leasing Agreement] 


The first question presented is whether on 
July 2nd and July 4th, 1953, the days on which 
the plaintiff was refused admission, the normal 
character of Coney Island Park as a place of 
public accommodation was altered by reason 
of the contracts in operation on those two days. 
Said contracts are in evidence as Exhibits 5 and 
6, the pertinent parts of which are in printed 
form and are as follows: 

“The first party (Coney Island, Inc.) 
agrees that the second party shall have the 
exclusive right to designate the persons 
who may or may not be admitted on the 
day of the outing * * *.” 

“The first party agrees to carry out in- 
structions of the second party by limiting 
the admission * * * to persons and guests 
of the second party.” 

“Both parties agree that the first party 
shall have the right to use the usual adver- 
tising media for the purpose of encourag- 
ing attendance of members and guests of 
the second party and that such advertise- 
ments shall not be construed to be a general 
invitation to the public to attend the second 
party's outing in violation of this agree- 
ment.” 


[Effect of Lease] 


These provisions transferred to the contractee 
the rights of exclusion which the defendant had, 
but only such rights as the defendant had under 
the statutes. If the park was open to the gen- 
eral public, only such causes of exclusion as are 
defined by the statute were permissible, whether 
the right of exclusion was exercised directly or 
indirectly by the contracting group or the de- 
fendant. The defendant reserved the right to 
use the usual advertising media for the pur- 
pose of increasing attendance, that is, the de- 
fendant reserved the right to and did appeal 
to the public in its customary manner to patron- 
ize the park on those days. Whether the mem- 
bers of the public who responded to the appeal 





were designated as guests of the groups with 
whom the contracts were made or as guests of 
the defendant does not alter the fact that the 
invitation was made to the general public. Nor 
does the stipulation that the making of such 
an appeal should not be considered as a viola- 
tion of the contract change the nature of the 
appeal; in fact, such provision is a recognition 
by the terms of the contract that others than 
members or guests of the contracting group 
were to be invited. The procedure practiced 
with reference to these days was consistent with 
the above interpretation. The manager of the 
defendant testified that at least some of the 
advertising was general and contained no ref- 
erence to the contracting groups and in sub- 
stance just stated: “Come to Coney Island.” 
The fact that the attendance on July 2, 19538 
was about 5,500 and on July 4, 1958 about 
35,000 also indicates that the park was open to 
the public generally and many came who knew 
nothing of the contracting groups. The manager 
also testified that the defendant has another 
printed form of contract which clearly gives 
exclusive possession and gave illustrations of its 
use; he admitted that the two contracts herein 
involved do not give exclusive use. 


[Public Character Unchanged] 


The Court holds that the normal character 
of Coney Island Park, as a place of public 
accommodation remained unchanged on July 
2nd and on July 4th, 1953. 


The second question is whether the plaintiff 
was denied admission to the park on July 2nd 
and July 4th, 1953 for a reason applicable alike 
to every citizen and regardless of race or color. 
The following facts were uncontradicted and 
some of them were expressly admitted by the 
agents of the defendant: 


That over the years rarely had a negro patron 
been seen in the park, and then perhaps they 
were children with such groups as 4-H. On 
July 2nd the attendance was 5,500 and on July 
4th 35,000 but no negro was admitted on those 
days. Four witnesses, including the plaintiff, 
who claimed they were refused admission on 
said days, were negroes. One white woman, 
after gaining admission to the park without 
being questioned, was recognized as a person 
who was refused admission on June 30th, at 
which time she was with a negro. Her admis- 
sion price was refunded and in compliance with 
the request to do so she left the park. All other 















white persons admitted on those days were not 
questioned. A great majority of the members 
of the N.A.A.C.P. and C.C.H.R. are negroes. 


[Racial Discrimination] 

In view of these uncontradicted facts it seems 
incredible that the exclusion of the plaintiff 
and the three other negroes on July 2nd and 
on July 4th, 1953, was totally without regard 
to race or color. However, the testimony of all 
the witnesses is that the gatekeeper of the de- 
fendant told those who were denied admission 
that he was instructed to exclude them because 
they were members or were suspected of being 
members or were associated with members of 
either the N.A.A.C.P. or the C.C.H.R. and that 
these groups were trouble makers. The conclu- 
sion that these organizations were trouble mak- 
ers was based upon the occurrences near the 
gates of the park during the summer of 1952, 
when the so-called trouble makers consisted 
of about six negroes and about twenty white 
people. 


[Defendant's Duty] 


Unquestionably the defendant owes a duty 
to protect the safety and peace of its patrons. 
If the defendant were negligent in admitting, 
or in allowing to remain in the park, a trouble 
maker whose conduct later injured a patron, 
the defendant would be liable. In other words, 
the defendant not only had the right but the 
duty to exclude a known trouble maker and such 
individual disqualification would be a reason 
applicable alike to all citizens. But the evi- 
dence is positive that the plaintiff never made 
any trouble either inside or outside of the 
park, either on July 2nd or July 4th or pre- 
viously. The plaintiff applied for admission and 
when refused quietly left. At the times she was 
refused admission she was not personally known 
to the gatekeeper and it was not then known 
that she or any of the persons who accompanied 
her belonged to the so-called troublesome or- 
ganizations. Her rejection was based upon a 
suspicion apparently founded upon the fact 
that a known member of the. N.A.A.C.P. was 
seen taking her picture. 


[Injury Must be Personal] 


In case No. 7814, Court of Appeals, First . 


Appellate District of Ohio, Colbert v. Coney 
Island, 121 N.E.2d 911, hereinafter referred to, 
it was held that a case in which the petition 
stated facts similar to the facts stated in the 
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petition in this case could not be prosecuted as 
a class suit. The right created by the statute 
is personal and is conferred upon every citizen 
regardless of race or color. To succeed before 
the Court, the individual plaintiff must prove 
that she personally was wrongfully excluded 
from the park. In order to defeat such litiga- 
tion the defendant must prove that the plaintiff 
was excluded because she had a personal dis- 
qualification which would be a proper cause 
for the exclusion not only of the plaintiff but 
also of every citizen who personally possessed 
that disqualification. Since the plaintiff cannot 
bring a class suit and litigate the rights of all 
the parties to a group to which she may be- 
long, it seems to follow that the plaintiff can- 
not be charged with a disqualification of a group 
or some members of the group of which she is 
a member or with which she associates, if she 
is personally without fault. The right, being 
personal, can be lost only by reason of a per- 
sonal fault which would be applicable to every 
other citizen. There is no evidence which 
would reasonably justify the defendant in the 
belief that if the plaintiff were admitted to the 
park, she would cause physical injury to the 
property of the park or physical injury to any 
person in the park or deprive any other person 
of the right and opportunity to fully enjoy the 
facilities of the park. If the plaintiff's personal 
conduct is proper, the fact, if it be a fact, that 
her mere presence in the park offends other 
persons who have under the statutes only the 
same right as the plaintiff to the full enjoyment 
of the facilities of the park, is no cause under 
the statutes for denying the plaintiff admission 
to the park. The blanket exclusion of all mem- 
bers and of all persons who associate with 
members of a particular group or organization, 
because of the misconduct of some members 
and without regard to the fact that a particular 
person who may be affected by such blanket 
exclusion, is without personal fault, is not a 
reason applicable alike to all other citizens. 

The Court holds that the reason assigned 
for denying the plaintiff admission to the park 
on July 2nd and on July 4th, 1953 is not a reason 
applicable alike to all citizens. 


[Relief Available] 


The third question presented is whether, in 
view of the provisions of the statutes and the 
evidence in this case, the plaintiff is entitled to 
a permanent injunction. In the case of Colbert 
v. Coney Island, Inc., No. 7814, First Appellate 





364 RACE RELATIONS LAW REPORTER 


District Court of Ohio, 121 N.E.2d 911, a visit- 
ing Court affirmed the trial court’s decision that 
a case wherein the petition alleged facts similar 
to those alleged in the petition herein, could 
not be prosecuted as a class suit. It was also 
argued in the trial court that the remedies given 
by the statutes were exclusive and adequate 
and therefore injunctive relief could not be 
granted, but the trial court did not pass upon 
this question. In the Court of Appeals it was 
again fully argued that the remedies provided 
by the statutes were exclusive and adequate 
and, although the Court affirmed the decision 
of the trial court, by a two to one decision, on 
the ground that the case was not a proper class 
suit, the Court unanimously made the following 
declaration: 


“We concur, however, with the pro- 
nouncement of the Massachusetts Supreme 
Court in Kenyon v. City of Chicopee, 320 
Mass. 528, 70 N.E.2d 241, 175 A.L.R. 430, 
that equity will protect personal rights by 
injunction upon the same conditions upon 
which it will protect property rights. In 
the instant case, the plaintiffs set up a 
right given them under the law of Ohio and 
the deprivation thereof by a continued 
course of conduct on the part of the defend- 
ant. Upon the face of the petition, it ap- 
pears that a substantial right of the plain- 
tiffs will be impaired to a material degree 
unless relief be granted and that the remedy 
at law is inadequate. 

* * * Without prejudice to the rights of 
the several plaintiffs to separately prosecute 
in equity their several causes of action, the 
judgment of the common pleas court is 
affirmed on the ground of misjoinder of 
parties.” 


The above statement is positive and appar- 
ently was made after due consideration of the 
arguments and briefs and consequently should 
be given considerable weight by this Court. 
Nevertheless, technically it is obiter dictum 
and therefore this Court may and should give 
some original consideration to this question. 


[Statutory Relief] 


For violation of its provisions the statute 
gives two remedies: 


1. A criminal prosecution; 


2. A fine of not less than fifty dollars 
nor more than five hundred dollars ift a 





suit at law for the benefit of the aggrieved 
person; 

and further provides that a judgment in a civil 
case or conviction and punishment of the 
offender in a criminal prosecution shall be a 
bar to further prosecution for a violation. Al- 
though an election is not usually required be- 
tween an action in tort and a criminal prosecu- 
tion, this requirement under the statute, in the 
absence of a clear expression to that effect, does 
not indicate an intent of the legislature to bar 
equitable relief if the conditions for such relief 
are present and the aggrieved person waives 
her remedy at law. And the modern view, 
pronounced by the Massachusetts Supreme 
Court in Kenyon v. City of Chicopee, 320 
Mass. 528, 70 N.E.2d 241, annotated in 175 
A.L.R. 480, and cited in the opinion of the Ohio 
Court of Appeals above referred to, is that 
equity will protect personal rights by injunc- 
tion upon the same conditions upon which it 
will protect property rights. 


[Adequacy of Statutory Relief | 


The defendant’s contention that the plaintiff 
is not entitled to a permanent injunction is 
based upon a number of well settled rules of 
construction, the principal among which are: 


1. That where a new right is created, by 
statute and specific remedies are provided for 
a violation of that right, the remedies provided 
are exclusive; 


2. That at common law the defendant as a 
private owner and operator of a place of public 
accommodation had the absolute right to de- 
termine whom it would admit to its premises, 
and the provisions of the statute, being in 
derogation of that common law right, must be 
strictly construed in favor of the defendant. 


These rules are of general but not of universal 
application. Whether they are to be applied 
in a particular case depends upon the nature 
of the right created and whether the remedies 
provided will accomplish the purpose intended. 
The statute creates a personal right to every 
citizen to fully enjoy the facilities of a place of 
public accommodation upon equal terms with 
every other citizen. It is inconceivable that the 
legislative purpose was that some should have 
the opportunity actually to enjoy the facilities 
of such a place but that others equally without 
personal fault, should be compelled to accept 
from a wrongdoer money as a substitute for such 
opportunity. 
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The defendant cites numerous Ohio cases in 
support of its contention that the remedies 
provided by the statute are exclusive. A critical 
examination of these cases makes clear that in 
all of them the statutory remedy enabled the 
plaintiff to retain or regain whatever he was 
rightfully entitled to or to restore to him what- 
ever he would lose by the wrongful acts of the 
defendant; therefore, the Court either expressly 
or impliedly based its conclusion upon the fact 
that the statutory remedy was adequate and 
the Court adhered to the rule as stated in 50 
American Jurisprudence, 593, Statutes, Section 
596: 


“It is an established principle that if a 
statute creating a new right or cause of 
action where none existed before, also pro- 
vides an adequate remedy for the enforce- 
ment of the right created, the remedy thus 
prescribed is exclusive.” (emphasis sup- 


plied) 


The system of Equity Jurisprudence origi- 
nated in the necessity of providing procedures 
and remedies which were impossible under the 
fixed and rigid rules of the common law. The 
foundation principle of equity is that there 
should be no right without an adequate remedy. 
The test of the adequacy of the remedy is 
whether it will enable the plaintiff to retain 
or acquire that to which he is lawfully entitled, 
such as an elective office, or, as nearly as it is 
practicable, to restore to him whatever he would 
lose by the wrongful acts of the defendant, or 
its equivalent. 


[Application to Plaintiff] 


The agents of the defendant testified em- 
phatically that the plaintiff would be denied 
admission to the park whenever she applied. 
It is evident that neither a recovery at law of 
the damages permitted by the statute, regard- 
less of how many times the plaintiff recovers, 
nor convictions and punishments of the defend- 
ant in criminal prosecutions regardless of how 
often obtained and imposed, will restore to the 
plaintiff in this case the thing which the legis- 
lature clearly intended to give her and of 
which the wrongful acts of the defendant have 
deprived her and will continue to deprive her, 
namely, the right to enter the park and the 
opportunity to fully enjoy its facilities. The 
gist of the argument of the defendant is that, 
although the legislature clearly intended each 





citizen- to have the opportunity to fully enjoy 
the facilities of a place of public accommoda- 
tion, such as Coney Island Park, on equal terms 
with every other citizen, yet, at the same time, 
the legislature also intended to empower the 
owner or operator of such a place, by means 
of repeated unlawful denials of admission to 
the park, to deprive a particular citizen perma- 
nently of that opportunity. To sustain such 
an argument would confirm an absurdity and 
impugn the integrity of the legislature which 
enacted the statute. The injury to the plaintiff 
by the wrongful acts of the defendant is irre- 
parable and the statutory remedy is inadequate. 


[Rule in Other States] 


Interpretations of similar statutes have been 
made by the Court of last resort in several 
States. In White v. Pasfield, 212 Ill.App. 78, an 
injunction was denied for the reason that injunc- 
tive relief was not proper to protect a personal 
right. The basis of this conclusion is contrary 
to modern view as expressed in Kenyon v. City 
of Chicopee, supra. 

In Woolcott v. Shubert, 169 App.Div. 194, 
154 N.Y.S. 643, an injunction was denied on 
the ground that the remedy provided by the 
statute was adequate. A most recent case is 
Orloff v. Los Angeles Turf Club, 1947, 30 Cal. 
2d 110, 180 P.2d 321, 171 A.L.R. 918 and anno- 
tation, in which the Court granted an injunction 
on the ground that the remedy provided by the 
statute is inadequate. 

This Court’s ‘analysis of the nature of the 
right intended to be granted and the purpose 
to be accomplished by provisions of the statute 
leads to the same conclusion reached in the 
decision in the Orloff case, supra, and in the 
obiter dictum in the case of Colbert v. Coney 
Island, Inc., First Appellate District Court of 
Ohio, supra. 

The Court holds that a permanent injunction 
should be and is hereby granted restraining the 
defendant, Coney Island, Inc., at all times when 
the Coney Island Park and its facilities are open 
to the public generally, from denying the plain- 
tiff, Ethel Fletcher, admission to said park and 
the opportunity to fully enjoy its facilities, be- 
cause of her race or color, or because of her 
membership in the National Association for the 
-Advancement of Colored People or in the Cin- 
cinnati Council on Human Relations, or for any 
other reason not applicable to every citizen. 


Please present an entry. 
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PUBLIC ACCOMMODATIONS 


Amusement Parks—Nebraska 
STATE of Nebraska v. PEONY PARK, Inc., a Corporation. 
County Court, Douglas County, Nebraska, September 15, 1955, Docket No. C.R. 15, p. 121. 


SUMMARY: The defendant corporation was tried on a complaint and information filed by 
David L. Biddle, for a violation of Nebraska’s Civil Rights Law*. The complaint alleged that 
the defendant denied to two named persons “the full enjoyment of a place of amusement, 
Peony Park, for reasons by law not applicable to all persons.” On a plea of nolo contendere 
the defendant was convicted in the County Court, TROYER, J., and fined $50 and costs. 


a. Nebraska Revised Statutes, 1943, Sections 20-101 
and 20-102. 


20-101. Civil Rights of persons, enumerated.—All 
persons within this State shall be entitled to a full 
and equal enjoyment of the accommodations, ad- 
vantages, facilities and privileges of inns, restau- 
rants, public conveyances, barber shops, theatres 
and other places of amusement, subject only to 
the conditions and limitations established by law 
and applicable alike to every person. 


20-102. Violations; penalty.—Any person who shall 
violate the provisions of section 20-101 by denying 
to any person, except for reasons by law appli- 
cable to all persons, the full enjoyment of any of 
the accommodations, advantages, facilities or privi- 
leges enumerated in said section, or by aiding or 
inciting such denials, shall for each offense be 
deemed guilty of a misdemeanor, and be fined in 
any sum not less than twenty-five ($25.00) dollars 
nor more than one hundred ($100.00) dollars, and 
pay the costs of the prosecution, 





PUBLIC ACCOMMODATIONS 


Amusement Parks—Pennsylvania 
Leo EVERETT et al. v. Paul F. HARRON et al. 
Supreme Court of Pennsylvania, January 3, 1955, 110 A.2d. 383. 


SUMMARY: Negroes in a class action in a Pennsylvania state court sought to enjoin the op- 
erators of a recreation park in Philadelphia from refusing admission to the park to anyone 
solely on the ground of race or color. Upon the granting of an injunction, the defendants 
appealed to the Supreme Court of Pennsylvania. That Court held that the park in question 
was a place of “public accommodation, resort or amusement” within the terms of a state statute 
making it a misdemeanor to refuse admission to such a place solely on the ground of race or 
color. The Court further held that injunctive relief would be granted to prevent a mullti- 
plicity of suits and to protect personal rights. 


Before STERN, C. J. and STEARNE, JONES, BELL, CHIDSEY, MUSMANNO and ARNOLD, 





J. J. 
STERN, Chief Justice. 


Defendants appeal from a decree of the court 
below enjoining them from refusing to admit 
plaintiffs, and others similarly situated, to an 
establishment known as “Boulevard Pools” and 
“Boulevard Swimming and Tennis Club.” 


Defendants own and operate an establish- 
ment situated at Roosevelt Boulevard and 
Princeton Avenue in the City of Philadelphia. 
It covers about 7% acres and comprises four 
pools of various sizes and depths for swimming 
and bathing, a tennis court, a basket-ball court, 
a volley-ball court, ten ping-pong tables, swings 
for children, a large tract of lawn for sun-bath- 


ing and picnicking, a sand beach, refresh- 
ment stands where ice cream, sandwiches and 
soft drinks are sold, and a building with dress- 
ing and bathing facilities consisting of 7,200 
lockers and stalls and four large shower rooms 
containing individual showers. 

Although not admitting that their establish- 
ment constituted “an amusement or recreation 
park” defendants do admit that the swimming 
pools were operated for “public accommoda- 
tion.” A single admission charge entitles a 
person to partake of all the privileges. Several 
thousand persons patronize the park on warm 
days during the summer season. 
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The court found, and indeed the defendants 
further admit, that the policy and practice of 
the establishment is to exclude Negroes from 
the use of all facilities in the establishment. 
Defendants also frankly admit that a crude 
attempt to give the enterprise the character of 
a private club in order to justify a selective 
admission of applicants was but a device to 
keep Negroes from the swimming pools. Plain- 
tiffs, several of whom are Negroes who were 
thus excluded, filed a complaint in equity seek- 
ing an injunction, which the court ultimately 
granted restraining defendants from refusing 
admission to their premises of plaintiffs or any 
others on the sole ground of race or color. 


[Statute] 


Section 654 of the Penal Code of 1939, P.L. 
872, 18 P.S. § 4654, provides that “All persons 
within the jurisdiction of this Commonwealth 
shall be entitled to the full and equal accommo- 
dations, advantages, facilities, and privileges of 
any places of public accommodation, resort or 
amusement, subject only to the conditions and 
limitations established by law and applicable 
alike to all persons. Whoever, being the owner, 
lessee, proprietor, manager, superintendent, 
agent or employe of any such place, directly 
or indirectly refuses, withholds from, or denies 
to, any person, any of the accommodations, 
advantages, facilities or privileges thereof, or 
directly or indirectly publishes * * * any * * * 
notice or advertisement to the effect that any 
of the accommodations, advantages, facilities 
and privileges of any such places, shall be re- 
fused, withheld from, or denied to, any person 
on account of race, creed, or color, or that the 
patronage or custom thereat of any person be- 
longing to, or purporting to be of, any particular 
race, creed or color is unwelcome, objectionable 
or not acceptable, desired or solicited, is guilty 
of a misdemeanor, and upon conviction thereof, 
shall be sentenced to pay a fine of not more 
than one hundred dollars ($100), or shall un- 
dergo imprisonment for not more than ninety 
(90) days, or both.” 


[Place of Public Accommodation] 


Defendants contend that their establishment 
does not fall within the range of this statutory 
enactment because the section in question goes 
on to provide that “A place of public accommo- 
dation, resort or amusement, within the mean- 
ing of this section shall be deemed to include” 
some enumerated forty-odd places but does not 


specifically name “swimming pools.” However, 
this does not imply that only the places thus 
mentioned are within the purview of the statute 
for the list does not purport to be exclusive of 
all places other than those specifically named. 
Moreover, the enumeration does include “bath- 
houses” and “amusement and recreation parks,” 
and the court properly held that defendants’ 
establishment fell within both of those cate- 
gories. Certainly the building containing the 
shower and locker facilities constituted a bath- 
house, and it is difficult to imagine how the 
whole enterprise could be characterized as other 
than “an amusement and recreation park.” The 
exclusion of the Negroes, therefore, merely be- 
cause of their race or color, constitutes a viola- 
tion of the act: Commonwealth v. Figari, 166 
Pa.Super. 169, 70 A.2d 666. 


[Remedies Available] 


Does the statute confer upon persons against 
whom illegal discrimination is practiced a right 
of action to redress the grievance thereby suf- 
fered? The answer to this question must un- 
doubtedly be in the affirmative. It will be noted 
that section 654 begins by stating that “All 
persons within the jurisdiction of this Common- 
wealth shall be entitled to the full and equal 
accommodations * * * of any places of public 
accommodation, resort or amusement, * * *.” 
If, therefore, they are “entitled” to such privi- 
leges they are likewise entitled to enforce them, 
since wherever there is a right there is a 
remedy. Indeed, the section refers, in another 
connection, to “presumptive evidence in any 
civil or criminal action”, thus indicating that 
civil relief was contemplated by the legislature. 
Nor does the fact that a criminal penalty is pro- 
vided for in the enactment render such remedy 
exclusive or supersede the right of action for 
damages in a civil proceeding, it being generally 
held that where a statute imposes upon any 
person a specific duty for the benefit of others, 
if he neglects or refuses to perform such duty he 
is liable for any injury caused by such neglect 
or refusal if such injury is of the kind which the 
statute was intended to prevent: Stehle v. 
Jaeger Automatic Machine Co., 220 Pa. 617, 69 
A. 1116; Westervelt v. Dives, 231 Pa. 548, 80 A. 
1054; Danner v. Wells, 248 Pa. 105, 98 A. 871; 
Boyd v. Smith, 372 Pa. 806, 94 A.2d 44; Fergu- 
son v. Gies, 82 Mich. 358, 46 N.W. 718, 9 L.R.A. 
589; Bolden v. Grand Rapids Operating Corp- 
oration, 289 Mich. 318, 214 N.W. 241, 53 A.L.R. 
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183; Anderson v. Pantages Theatre Co., 114 
Wash, 24, 194 P. 813; Rest. Torts, § 287. 


[Right to Injunction] 


It being clear, then, that plaintiffs have a right 
to proceed against defendants in a civil action 
to recover damages, have they also a right to 
equitable relief by way of injunction? De- 
fendants urge two reasons why such relief 
should not be granted: (1) because of the penal 
section attached to the statute, and (2) because 
no property right of plaintiffs is involved. 


[Commission of a Crime] 


As to the first of these alleged barriers, it is 
true that it has frequently been stated that 
equity will not act merely to enjoin the commis- 
sion of a crime, and that a bill in equity having 
for its sole purpose au injunction against crime 
does not lie: Klein y. Livingston Club, 177 Pa. 
994, 228, 85 A. 606, 34 L.R.A. 94; Common- 
wealth v. Smith, 266 Pa. 511, 516, 109 A. 786, 
788, 9 A.L.R. 922; Diamond v. Diamond, 372 
Pa. 562, 94 A.2d 569. This does not mean, how- 
ever, that, even though there be other reasons 
for invoking the jurisdiction of equity, no in- 
junctive relief can be granted if the act against 
which it is directed is subject to a criminal pen- 
alty. The proper statement of the rule is this, 
—that the mere fact that the act complained of 
is a crime neither confers equitable jurisdiction 
nor ousts it. It was said in People ex rel. Ben- 
nett v. Laman, 277 N.Y. 368, 376, 14 N.E.2d 
439, 442: “Whether or not the act sought to be 
enjoined is a crime, is immaterial. Equity does 
not seek to enjoin it simply because it is a 
crime; it seeks to protect some proper interest. 
If the interest sought to be protected is one of 
which equity will take cognizance, it will not 
refuse to take jurisdiction on the ground that the 
act which invades that interest is punishable 
by the penal statutes of the state.” In short, 
while equity will not enjoin the commission of 
a crime in order to enforce the criminal law, 
the criminal nature of an act will not deprive 
equity of jurisdiction otherwise attaching. As a 
matter of fact, the cases are legion both in our 
own State and elsewhere where injunctive re- 
lief has been granted although the commission 
of an act which is subject to a criminal penalty 
is thereby being enjoined: Commonwealth v. 
Kennedy, 240 Pa. 214, 87 A. 605, 47 L.R.A.,NS., 
678; Ashinsky v. Levenson, 256 Pa. 14, 100 A. 
491, L.R.A.1917D, 994; Commonwealth ex rel. 
Woods v. Soboleski, 303 Pa. 53, 153 A. 898; 
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Childs v. Smeltzer, 315 Pa. 9, 171 A. 883; Shortz 
v. Farrell, 827 Pa. 81, 193 A. 20; Neill v. Gimbel 
Brothers, Inc., 330 Pa. 213, 199 A. 178; Palmer 
v. O'Hara, 359 Pa. 213, 58 A.2d 574; Boggs v. 
Werner, 372 Pa. 312, 94 A.2d 50; cf. Common- 
wealth ex rel. Grauman y. Continental Co., 
Inc., 275 Ky. 238, 121 S.W.2d 49; Common- 
wealth v. Anderson, Ky., 237 $.W.2d 860. See 
also 28 Am.Jur. 338, § 148. Indeed, a familiar 
example where such relief is commonly granted 
is the issuance of injunctions against picketing 
attended by violence, in effect, therefore, against 
acts of assault and battery. In Martin v. Baldy, 
249 Pa. 258, 94 A. 1091, it was held that while 
a court of equity will not ordinarily enjoin a 
criminal proceeding against an individual, it 
will assume jurisdiction where a multiplicity of 
suits may be prevented or where a fundamental 
question of legal right is involved. In the pres- 
ent case there is such a likelihood of a multipli- 
city of suits because the barring of each and 
every Negro from the pools, and each and every 
time that he is so barred, will potentially give 
rise to an action against defendants for dam- 
ages. 


[Property Rights] 


The second objection raised by defendants to 
the jurisdiction of equity is based upon the oft- 
repeated statement that equity will not act un- 
less a property right is involved. This maxim 
apparently stems from a dictum of Lord Eldon 
made neary a century and a half ago in Gee 
v. Pritchard, 2 Swans. 403, 36 Eng.Rep. (Ch.) 
670, and it has been enunciated in our own 
State in some cases: Kearns v. Howley, 188 Pa. 
116, 41 A. 278, 42 L.R.A. 285; Ashinsky v. 
Levenson, 256 Pa. 14, 19, 100 A. 491, 498, L.R.A. 
1917D, 994; Hutchinson v. Goshorn, 256 Pa. 
69, 100 A. 586; Kenneck v. Pennock, 805 Pa. 288, 
157 A. 613; Harding v. Pinchot, 306 Pa. 189, 159 
A. 16; Heasley v. Operative Plasterers & Cement 
Finishers International Association, Local No. 
$1, 324 Pa. 257, 188 A. 206; Diamond v. Dia- 
mond, 372 Pa. 562, 94 A.2d 569. But it is a gen- 
eralization “more honoured in the breach than 
the observance,” and runs counter to the cardi- 
nal need of flexibility in the domain of equity 
jurisprudence. Blackstone, after quoting Gro- 
tius’ definition that equity is “the correction of 
that wherein the law (by reason of its univer- 
sality) is deficient,” stated (Book 1, *62) that 
“Equity thus depending, essentially, upon the 
particular circumstances of each individual case, 
there can be no established rules and fixed pre- 




















cepts of equity laid down, without destroying 
its very essence, and reducing it to a positive 
law.” The categorical statement that equity will 
grant relief only if a property right is involved 
has been frequently criticized in legal periodi- 
cals and the authorities are overwhelmingly op- 
posed to it. In 28 Am.Jur. p. 266, § 71, it is 
said: “* * * there have always been some 
clearly defined exceptions to the general rule, 
and there is a progressive tendency on the part 
of the courts to remedy by injunction injuries 
to personal rights. This is, perhaps, as it should 
be, because the personal rights of citizens are 
more sacred and, by every test, of more value 
than things that may be measured by a purely 
monetary standard, and the courts have ex- 
pressed difficulty in understanding why injunc- 
tive protection of the one class of rights should 
be placed above similar protection of the 
other.” 


[Reasons for Rule] 


In Kenyon v. City of Chicopee, 320 Mass. 
528, at pages 533, 534, 70 N.E.2d 241, at pages 
244, 245, 175 A.L.R. 480, the court said: “In 
reading the decisions holding or stating that 
equity will protect only property rights, one is 
struck by the absence of any convincing reasons 
for such a sweeping generalization. We are by 
no means satisfied that property rights and per- 
sonal rights are always as distinct and readily 
separable as much of the public discussion in 
recent years would have them. But in so far 
as the distinction exists we cannot believe that 
personal rights recognized by law are in gen- 
eral less important to the individual or less 
vital to society or less worthy of protection by 
the peculiar remedies equity can afford than 
are property rights. * * * We believe the true 
rule to be that equity will protect personal 
rights by injunction upon the same conditions 
upon which it will protect property rights by 
injunction. In general, these conditions are, that 
unless relief is granted a substantial right of 
the plaintiff will be impaired to a material de- 
gree; that the remedy at law is inadequate; and 
that injunctive relief can be applied with pract- 
ical success and without imposing an impossible 
burden on the court or bringing its processes 
into disrepute.” The court then cited a very 
large number of States which “have tended to- 
ward this view” and also a large number of 
legal writers who “support it.” 

In Orloff v. Los Angeles Turf Club, 30 Cal.2d 
110, at page 117, 180 P.2d 321, at page 325, 171 
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A.L.R. 918 the court said: “On principle it is 
difficult to find any sound reason for the enun- 
ciation of a broad principle that equity will not 
protect personal rights. * * * The issue should 
not in logic or justice turn upon the sole propo- 
sition that a personal rather than a property 
right is involved. To so reason, is to place prop- 
erty rights in a more favorable position than 
personal rights, a doctrine wholly at odds with 
the fundamental principles of democracy. These 
concepts of the sanctity of personal rights are 
specifically protected by the Constitution, both 
state and federal, and the courts have properly 
given them a place of high dignity and worth 
of especial protection.” 


[Personal Rights Affected] 


In Vanderbilt v. Mitchell, 72 N.J.Eq. 910, at 
page 919, 67 A. 97, at page 100, 14 L.R.A.,NS., 
304, the Court said: “If it appeared in this.case 
that only the complainant’s status and personal 
rights were thus threatened or thus invaded by 
the action of the defendants and by the filing of 
the false certificate, we should hold, and with- 
out hesitation, that an individual has rights, 
other than property rights, which he can en- 
force in a court of equity and which a court of 
equity will enforce against invasion. * * * And 
we should declare that the complainant was en- 
titled to relief, * * *.” Among other cases to this 
same effect may be cited Berrien v. Pollitzer, 83 
U.S.App.D.C. 23, 165 F.2d 21; Ashley v. Board 
of Education, 275 Ill. 274, 114 N.E. 20, where a 
Board of Education was enjoined from exclud- 
ing a number of orphan children from the pub- 
lic schools; and, more particularly. the recent 
cause celebre, Brown v. Board of Education, 
847 U.S. 483, 74 S.Ct. 686, in which the de- 
fendants were enjoined from segregating Negro 
children in the public schools and where the 
contention that no property right was involved 
(as of course it was not) was not even raised 
in that important case. In our own State in- 
junctive relief was granted in Annenberg v. 
Roberts, 333 Pa. 203, 2 A.2d 612, although there 
was no claim of any property right. In Clay- 
man v. Bernstein, 38 Pa.Dist. & Co.R. 548, 549, 
550, where an injunction was sought to prevent 
a physician from taking photographs of a pa- 
tient showing facial disfigurement resulting from 


" her illness, the court said: “The final. argument 


of defendant is that equity will not take juris- 
diction where property rights are not involved. 
This contention cannot be seriously considered, 
although since the dictum in the case of Gee v. 
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Pritchard et al. [2 Swans. 403, 413, 86 Eng.Rep. 
670], it has become firmly established as a gen- 
eral rule in the courts of equity. Precedent for 
jurisdiction is abundant: * * * * * * the history 
and development of the court of chancery both 
in England and in this Commonwealth militates 
against the existence of a wrong without an 
adequate remedy. Unless equity affords relief 
under circumstances such as this plaintiffs are 
in a most lamentable situation. Monetary dam- 
ages can never be adequate compensation. * * * 
The powers of equity are not so impotent that 
such a situation will be tolerated. The remedy 
afforded must be such as to destroy the roots of 
the evil and this can only be done by mandatory 
injunction.” 


In conclusion it should be pointed out that 
cases involving the banning of Negroes from 
public swimming pools have been met and dis- 
posed of in federal jurisdictions, and in every 
such instance an injunction has been granted: 
Valle v. Stengel, 3 Cir., 176 F.2d 697; Lopez 
v. Seccombe, D.C. S.D.Cal., 71 F.Supp. 769; 
Lawrence v. Hancock, D.C.S.D.W.Va., 76 F. 
Supp. 1004; Law v. Mayor and City Council of 
Baltimore, D.C.Md., 78 F.Supp. 346; Draper v. 
City of St. Louis, D.C.E.D.Mo., 92 F.Supp. 546; 
Williams v. Kansas City, Mo., D.C.W.D.Mo., 
104 F.Supp. 848; Fletcher v. Coney Island, Inc., 
Ohio Com.Pl., 121 N.E.2d 574. 


Decree affirmed at defendants’ costs. 





PUBLIC ACCOMMODATIONS 
Bars—Maryland 


George William DeANGELIS, Trading as “The George Inn” v. BOARD OF LIQUOR LI- 
CENSE COMMISSIONERS for Baltimore City. 


Baltimore City Court, July 22, 1955, 185 The Daily Record, Baltimore, No. 21, p. 8, July 26, 1955. 


SUMMARY: Rule 38 of the regulations of the Board of Liquor License Commissioners for 
Baltimore City provides for issuing licenses for “on-sale consumption of alcoholic beverages 
and food” on a basis which provides for segregation, i.e., bars must either be “colored” or 
“white”. DeAngelis applied to the Board to change his type of liquor license from one cater- 
ing to white to one catering to colored persons. Upon the denial of that application by the 
Board, DeAngelis appealed to the Baltimore City Court. The Court, overruling prior deci- 
sions, held on the basis of the School Segregation Cases that Rule 38 was unconstitutional. 





MANLEY, J. 


This is an appeal from a decision of the 
Board of Liquor License Commissioners for 
Baltimore City refusing the application of the 
petitioner to change his type of operation from 
one catering to white to one catering to colored 
patrons. The petitioner holds a Class B, beer, 
wine and liquor license for the premises 217 S. 
Paca Street. Petitioner also operates a restau- 
rant on said premises. 80% of the residents in 
the map area are colored and 20% of the resi- 
dents are white. Counsel for the petitioner 
contends that the policy of the Liquor Board in 
regulating the issuance of licenses in which a 
distinction is made between white and colored 
patronage is unconstitutional. The Baltimore 
Branch of the National Association for the Ad- 
vancement of Colored People (hereinafter re- 
ferred to as NAACP) through its attorneys, has 


submitted an amicus curiae brief in support of 
the contention of the petitioner. 


[Board's Practice] 


The Court has been informed that it has not 
been the practice of the Liquor Board in issu- 
ing original licenses to make any notation on 
the license itself as to the type of patronage to 
be accommodated. There is, however, a nota- 
tion made on the records of the Liquor Board 
designating the type of patronage, whether 
colored or white, which is determined accord- 
ing to the persons who appear in favor of the 
issuance of the license, that is, if white persons 
favor it the Board notes their records for white 
patronage only, and if the issuance of the li- 
cense is urged by colored persons, the Liquor 
Board marks its records for colored patronage. 
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There are no licenses which permit sales to both 
colored and white patrons. Even though there 
is no designation on the license itself regarding 
the type of patrons, it is generally understood 
by all licensees that when a license is issued 
at the request of colored residents of the neigh- 
borhood that the colored people only are to be 
accommodated, and the reverse is true where 
the application is issued at the request of white 
residents. It is only when a licensee who holds 
a license restricted to white trade on the rec- 
ords of the Liquor Board applies to the Liquor 
Board for permission to change over to colored 
trade, and a hearing is held by the Liquor 
Board and the application denied or granted, 
that there is ever any record of the restric- 
tion or the action of the Board actually added 
to the license. As previously stated, although 
segregation was generally understood to be 
the policy of the Liquor Board, it was not 
until January, 1954 that the Liquor Board 
officially adopted a rule regulating the practice. 
This rule is Rule 38 of the Rules and Regula- 
tions of the Liquor Board and is as follows: 


“Change in the type of operation: 


(a) No license holder who holds a li- 
cense to serve white patrons for on-sale 
consumption of alcoholic beverages and 
food, which license was originally issued as 
being necessary for the accommodation of 
white patrons, shall be permitted to serve 
colored patrons for on-sale consumption of 
alcoholic beverages and food until it is 
proven and permission obtained from the 
Board of Liquor License Commissioners 
that such change is necessary for the public 
accommodation. 


(b) No license holder who holds a li- 
cense to serve colored patrons for on-sale 
consumption of alcoholic beverages and 
food, which license was originally issued 
as being necessary for the accommodation 
of colored patrons, shall be permitted to 
serve white patrons for on-sale consumption 
of alcoholic beverages and food until it is 
proven and permission obtained from the 
Board of Liquor License Commissioners 
that such change is necessary for the public 
accommodation.” 


[Purpose of Rule 38] 


The Court has been informed that this rule 
was passed principally to prevent the devalua- 
tion of Negro properties when Negroes moved 
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into formerly white neighborhoods after white 
people had moved to new neighborhoods. The 
white tavern owners sought to transfer from 
white to colored patrons. Negro pressure 
groups and rival tavern owners resisted such 
transfers. The effect of this rule or regulation 
was to drive the white tavern owners out of 
business where the communities had changed 
to 75% or more colored. (Brief of NAACP) 
Transfers to colored patronage were in most 
instances refused by the Liquor Board, par- 
ticularly where there was a strong protest from 
Negro organizations or groups of colored resi- 
dents in the vicinity of the tavern. 


It was represented to the Court by counsel 
for the Liquor Board at the hearing in this case 
that difficulties had arisen as a result of this 
policy of segregation. The Court was informed 
that during the short period of time this year 
when the Belvedere Hotel served liquor-.to col- 
ored patrons there were many complaints re- 
ceived, as under the established policy of the 
Liquor Board the hotel’s license was restricted 
to white patrons. The Court was also informed 
that similar trouble resulted from the fact that 
white people, who liked the type of music and 
entertainment furnished at a night club on 
Pennsylvania Avenue restricted to Negro trade, 
were served alcoholic beverages at this night 
club. 


The Liquor Board had under consideration 
the repeal of the rule above referred to, and this 
case was held sub curia at its request awaiting 
a decision by the Liquor Board. The Board has 
determined not to take any action. 


[Prior Consideration of Rule] 


The constitutionality of this segregation pol- 
icy of the Liquor Board has been passed upon 
by this Court in the following cases: 


Samuel Fox vs. Board of Liquor License 
Commissioners, decided November 10, 1949 
(Judge—now Chief Judge Niles); Alfonse Kelz 
vs. Board of Liquor License Commissioners, de- 
cided December 7, 1951 (Chief Judge Smith); 
Sidney S. Rodman vs. Board of Liquor License 
Commissioners, decided April 8, 1952 (Judge 
Warnken); Angelo Di Vincenso et al. vs. Board 


‘ of Liquor License Commissioners, THE DatLy 


Recorp, March 28, 1953 (Judge Moser); Sey- 
mour Friedman vs. Board of Liquor License 
Commissioners, decided July 12, 1954 (Judge 
Cullen). 
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[Basis for Prior Rulings | 


All of these cases came before the Court on 
appeals by the tavern owner and the constitu- 
tionality of the Board’s action was upheld in all 
of the cases. The reasons stated as the basis for 
the Court’s decisions can be generally classified 
as follows: 

(1) That the restriction imposed by the 
Liquor Board is a proper exercise of the 
police power and is necessary to protect 
the peace and safety of the community. 

(2) That a license to sell liquor is a 
privilege and not a property right, and 
therefore there are very few liquor cases 
in which constitutional questions can be- 
come involved, because the Courts take the 
position if the State has the absolute right 
to prevent liquor being dispensed within 
its boundaries, the State can do anything 
short of exercising that right, and wor 
is done short of that will be upheld *:->.. use 
the Court is dealing with an unusual phase 
of life, to wit: intoxicating liquors. 

(3) A licensee has no standing to raise 
the constitutional question because his 
rights have not been violated and the 
tavern owner cannot complain that the 
constitutional rights of his prospective pa- 
trons are being violated. 


(4) That the Liquor Board by its gen- 
eral nature and powers has the right to 
make restrictions on licenses as an in- 
herent part of its duty to regulate the sale 
of liquor. Such regulation includes restric- 
tions since the Board has the authority to 
revoke and suspend licenses. 


Questions 1 and 2. 


Is the restriction a valid exercise of the 
police power? 


Does the State have an absolute right to 
control the sale of intoxicating liquors? 


The Court in the opinions mentioned above 
did not cite any adjudicated cases, but the deci- 
sions in each case were in line with the law as 
previously announced by the Court of Appeals 
of Maryland in the case of Durkee vs. Murphy, 
181 Md. 259, and by the U. S. Court of Appeals, 
4th Circuit in Boyer vs. Garrett, 183 Fed. 2d 
582. Those cases related to the field of public 
recreation, but in each case the Court held on 
the authority of Plessy vs. Ferguson, 163 U.S. 
537, that segregation of the races in athletic 


activities in public parks or playgrounds did not 
violate the Fourteenth Amendment, as _ sub- 
stantially equal facilities and services were 
furnished both races. 


[Durkee v. Murphy] 


In Durkee vs. Murphy, supra, a petition for 
a writ of mandamus was filed to remove a re- 
striction segregating Negro golf players on one 
of the four golf courses maintained by the City 
of Baltimore, and to admit the plaintiff, a Ne- 
gro, to other golf courses in the city. The Court 
of Appeals stated that separation of the races 
is normal treatment in Maryland and that there- 
fore a provision in the Baltimore City Charter 
which gave the Board of Park Commissioners 
control of all public parks with power to make 
rules and regulations for the government and 
preservation of order, impliedly, as an incident 
of the power expressly given, vested the Board 
with power to regulate the use of the golf 
courses by members of the Negro race and the 
white race in order to avoid any conflict which 
might arise from racial antipathies. The Court 
held that Negro players could not be excluded 
altogether from the municipal golf courses 
without having other substantially equal provi- 
sions made for them. 


[Plessy v. Ferguson] 


Boyer et al. vs. Garrett et al., supra, was an 
action instituted under the. Civil Rights Act 
against the Mayor and City Council of Balti- 
more and the members of the Board of Recrea- 
tion and Parks of Baltimore City to recover 
damages and to enjoin the defendants from en- 
forcing a rule providing for the segregation of 
the races in athletic activities in public. parks 
and playgrounds in Baltimore City. Judge 
Chesnut granted the defendants’ motion for 
summary judgment on the authority of Plessy 
vs. Ferguson, supra. The U. S. Court of Appeals 
for the 4th Circuit affirmed the ruling of Judge 
Chesnut. It was stated in the opinion of the 
Appellate Court that the principal argument 
made on appeal was that the authority of Plessy 
vs. Ferguson had been so weakened by subse- 
quent decisions that it should no longer be con- 
sidered as binding. The Court said: 

“We do not think, however, that we are 
at liberty thus to disregard a decision of 
the Supreme Court which that court has 
not seen fit to overrule and which it ex- 
pressly refrained from reexamining, al- 
though urged to do so, in the very recent 
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case of Sweatt vs. Painter, 70 S.Ct. 848. 
It is for the Supreme Court, not us, to 


overrule its decision or to hold them out- 
moded.” 


An application of the principles laid down 
in Durkee vs. Murphy and Boyer vs. Garrett 
would have compelled the conclusion that the 
racial restriction here complained of constituted 
a valid exercise of the police power. Those 
cases held on the authority of Plessy vs. Fergu- 
son, 163 U.S. 537, that segregation of the races 
in athletic activities in public parks or play- 
grounds did not violate the Fourteenth Amend- 
ment, as substantially equal facilities and serv- 
ices were furnished both races. But subsequent 
decisions of the ‘U. S. Supreme Court and of 
the U. S. Court of Appeals for the 4th Circuit 
make it necessary to re-examine the doctrine 
laid down by this Court in Fox vs. Board of 
Liquor License Commissioners and the other 
cases heretofore mentioned. 


[School Segregation Cases] 


In the school segregation cases, Brown et al 
vs. Board of Education, 847 U.S. 483, 74 S.Ct. 
686, (decided May 17, 1954) the Supreme 
Court held that the doctrine of “separate but 
equal” has no place in the field of public edu- 
cation and that separate educational facilities 
are inherently unequal. In Lonesome et al vs. 
Maxwell et al, 123 F.Supp. 193, District Judge 
Thomsen held that the segregation of negroes 
and whites by the State of Maryland and the 
City of Baltimore at public bathing beaches, 
bath houses and swimming pools does not deny 
negroes any right protected by the Fourteenth 
Amendment to the Federal Constitution. Judge 
Thomsen was of the opinion that the Supreme 
Court in the school segregation cases did not 
find that any and all segregation required or 
sanctioned by a state arbitrarily deprived ne- 
groes of liberties, or that all separate facilities 
are inherently unequal, and declined to extend 
the doctrine laid down in Brown vs. Board of 
Education, supra, which specifically applied to 
segregation in public schools, to recreation facil- 
ities furnished by the State of Maryland and the 
City of Baltimore. However, on appeal in that 
case to the U. S. Court of Appeals for the 4th 
Circuit, the Appellate Court reversed. The 
Court expressly stated that the authority of the 
cases of Durkee vs. Murphy, supra, and Brown 
vs. Garrett, supra, have been swept away by the 
subsequent decisions of the Supreme: Court. In 
the course of its opinion, the Court said: 


“It is now obvious, however, that segre- 
gation cannot be justified as a means to 
preserve the public peace merely because 
the tangible facilities furnished to one race 
are equal to those furnished to the other. 
The Supreme Court expressed the opinion 
in Brown vs. Board of Education, 347 U.S. 
492 to 494, that it must consider public ed- 
ucation in the light of its full development 
and its present place in American life, and 
therefore could not turn the clock back to 
1896 when Plessy vs. Ferguson was written, 
or base its decision on the tangible factors 
only of a given situation, but must also 
take into account the psychological factors 
recognized at this time, including the feel- 
ing of inferiority generated in the hearts 
and minds of Negro children, when sep- 
arated solely because of their race from 
those of similar age and qualification. With 
this in mind, it is obvious that racial segre- 
gation in recreational activities can no 
longer be sustained as a proper exercise of 
the police power of the State; for if that 
power cannot be invoked to sustain racial 
segregation in the schools, where attend- 
ance is compulsory and racial friction may 
be apprehended from the enforced com- 
mingling of the races, it cannot be sustained 
with respect to public beach and bathhouse 
facilities, the use of which is entirely op- 
tional.” 


[21st Amendment] 


Since the adoption in 1933 of the twenty-first 
amendment to the constitution of the United 
States, there is no doubt that a state may abso- 
lutely prohibit the manufacture, sale or pos- 
session of intoxicants, and “may adopt measures 
reasonably appropriate to effectuate these in- 
hibitions and exercise full police authority in 
respect of them.” Ziffrin, Inc. vs. Reeves, 308 
U. S. 182, 138, 60 S.Ct. 163, 167, 84 L.Ed. 128. 

It was said in C. Tisdall Co. vs. Newport 
(1936) 57 R. I. 96, 188 A. 648, that the business 
of the sale of intoxicating liquor may be per- 
mitted “subject to such restrictions and burdens, 
however great, as the state legislature may 
deem it advisable to impose, so long as they 


are not discriminatory in such a way as to be in 


violation of the equal protection clause of the 
Fourteenth Amendment.” 

In the case of Trageser vs. Gray (1890) 73 
Md. 250, 20 A. 905, the Court upheld a statute 
which provided that retail licenses for the sale 
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of intoxicating liquors should be granted only 
to citizens of the United States of temperant 
habits and good moral character, on the ground 
that such act was a valid exercise of the police 
power of the state, and was not in conflict with 
the constitutional clause forbidding the denial 
of equal protection of the laws. The Court said: 
“The valid exercise of the police power 
does not depend on any question of dis- 
crimination for or against particular per- 
sons or classes of persons. It is confined to 
the wisdom of the legislature to make such 
application of it as the public welfare may 
require. In the case of occupations which 
may become injurious to the community 
they may prohibit them altogether, or they 
may permit them only in certain localities, 
and on certain terms, and under certain 
restrictions, or they may grant the privi- 
lege of pursuing them to some persons and 
deny it to others.” 


In that case the Court stated that there are 
cases unquestionably in which discrimination 
against particular persons or classes of persons 
would be unlawful, especially in the cases af- 
fecting the legislation of California on the sub- 
ject of the Chinese. 


[Maryland Cases] 


The Court of Appeals of Maryland has not 
hesitated to pass on constitutional questions 
arising under the liquor license law. In Miller 
vs. State, 174 Md. 362, (not particularly appli- 
cable here) Miller, who was a tenant in an 
apartment on the third floor of the premises 
807-309 McMechen Street, was arrested for 
bookmaking. Budlow, another tenant of the 
owner of the building, operated a saloon or 
tavern on the first floor of this property. At the 
time the liquor license was issued to Budlow, 
the owner of the property signed a statement 
assenting to the issuance of the license and au- 
thorizing the State Comptroller, the Board of 
License Commissioners of Baltimore City, and 
their duly authorized agents and employees, 
and any peace officer of Baltimore City to in- 
spect and search without warrant, the premises 
upon which the business was conducted, and 
any and all parts of said building, at any and 
all hours. The police officers who arrested Mil- 
ler had no search warrant for his apartment, 
but the State contended that the consent re- 
quired of the owner of the property in which a 
saloon is licensed, under the liquor law, to entry 
and search by certain officials extends to parts 


of the premises not occupied by the licensee or 
by the owner but by others having no connec- 
tion with the saloon and no relation other than 
that of a tenant of the owner. The Court held 
that the State cannot, under the guise of regu- 
lating the liquor traffic, override constitutional 
provisions designed to protect the person, home 
and property of the citizen, against unreason- 
able search and seizure, by authorizing the 
search and seizure, without warrant, of the 
premises and property of persons not engaged 
or employed in that traffic as a licensee or 
otherwise. The Court reversed Miller’s convic- 
tion and held that the seized papers were inad- 
missible against him. 


In Federico vs. Bratten, 181 Md. 507, the 
facts were that the Board of Liquor License 
Commissioners of Baltimore City adopted a rule 
for the conduct and control of saloons and res- 
taurants under the authority of Section 50 of 
the Acts of 1933, Spec. Sess., Code Art. 2B Sec- 
tion 86, that no licenses should be granted for 
a business to be located within 200 feet of a 
church or school. This rule was changed by 
the State License Bureau to 300 feet. Federico 
applied for a liquor license. It was admitted 
that his saloon was less than 300 feet from a 
church. The license was denied for that rea- 
son. The Court held that the rule was a “pro- 
hibition” and not a regulation and therefore 
was invalid under the statute regulating the 
sale of liquor. The Court stated that it might 
be so extended as to prohibit the granting of 
licenses anywhere when the purpose and inten- 
tion of the act was that they be issued to fit 
persons for proper places. The liquor law did 
not provide for an appeal from the State Li- 
cense Bureau, which was the appellate tribunal 
whose action was final as the law existed at that 
time. The action of the State License Bureau 
having been based upon an invalid rule, the 
Court of Appeals held that a bill in equity was 
the proper way to contest the validity of the 
rule and held that the case, which was dis- 
missed by the court below, should be remanded 
and an order passed referring the matter of the 
appeal back to the State License Bureau for 
re-hearing. 


In the case of Cromwell vs. Jackson, 188 Md. 
8, the Court held that a requirement in a stat- 
ute authorizing the Circuit Court for Allegany 
County to approve and direct the issuance of 
licenses to sell intoxicating liquors, and which 
required the Court to pass on certain questions 








COURTS 375 


which were not questions of law or fact, or 
mixed questions of law and fact, was invalid be- 
cause it imposed a non-judicial function upon 
the court. In a dissenting opinion in that case 
by Judge Markell, which was concurred in by 
Judge Delaplaine, Judge Markell had this to 
say: 

“Though a liquor license is not a prop- 
erty right but a right or privilege which 
may be repealed and withdrawn by the 
legislature at any time, nevertheless such 
a license, or the right to obtain such a li- 
cense, until so repealed, is a legal right to 
be granted, denied or revoked according 
to law and not a favor to be granted or 
withheld at the whim of, any executive or 
‘administrative’ board or officer.” 


[Right vs. Privilege] 


It has been held that neither the power of a 
state absolutely to prohibit all traffic in alco- 
holic liquor nor the legislative declaration that 
a permit constitutes a privilege and not prop- 
erty renders inapplicable constitutional guar- 
anties such as that of the equal protection of 
the laws, and also that although the legislative 
power of discrimination as between persons 
who may be permitted to sell liquor is much 
broader than in case of callings less potentially 
harmful to the public, there is no warrant for 
unjustly discriminating between those persons 
who may be, or may desire to become, engaged 
in such liquor traffic. Francis vs. Fitzpatrick, 
et al., 129 Conn. 619, 30 A. (2d) 552, 145 A.L.R. 
505. 


“The discriminations which are open to ob- 
jection are those where persons engaged in the 
same business are subjected to different restric- 
tions, or are held entitled to different privileges 
under the same conditions. It is only then that 
the discrimination can be said to impair that 
equal right which all can claim in the enforce- 
ment of the laws.” Soon Hing vs. Crowley, 188 
U. S. 708, 709, 5 S.Ct. 730, 783, 28 L.Ed. 1145, 
quoted in State vs. Cullum, 110 Conn. 291, 294, 
147 A. 804. 


[Statutory Classifications] 


Legislation containing classification founded 
on personal qualifications, discriminating 
against members of certain groups, in the issu- 
ance of licenses for the sale of intoxicating 
liquors, has been sustained as against the con- 
tention that it constitutes a denial of the equal 
protection of the laws, where the particular 


qualities of the favored or excluded groups 
form a reasonable basis for different treatment, 
and the classification adopted has a proper re- 
lation to the purpose sought to be achieved. 
Thus, it has been held that a provision in a 
statute excluding women from obtaining li- 
censes for the sale of intoxicating liquors does 
not violate the equal protection clause of the 
Federal Constitution. Minors also form a class 
to which legislation may be exclusively directed 
without falling under the constitutional prohibi- 
tion of special legislation and unfair discrimina- 
tion. Non-residents of a state, or the county, or 
the town, may be prohibited from obtaining 
licenses to sell intoxicating liquors therein; and 
a requirement that an applicant for a liquor 
license must be a qualified voter or elector, or a 
citizen of the United States, or a person of good 
moral character, have been upheld. Cases cited 
in Annotation, 145 A.L.R. at page 509. 

Statutes or ordinances prohibiting the sale of 
intoxicating liquor to women, in the absence of 
similar restrictions upon sales to men, have been 
upheld, on the theory that such statutory re- 
strictions are a reasonable regulation aimed at 
the preservation of public morals, and are 
within the police power and enforceable despite 
objections upon the constitutional ground of 
discrimination. People vs. Case (1908) 153 
Mich. 98, 116 N.W. 558; Cronin vs. Adams 
(1903) 192 U. S. 108, 48 L.Ed. 365, 24 S.Ct. 
219, affirming 29 Colo. 488, 69 Pac. 590. And a 
requirement in a statute that sales should not 
be made to women except when seated at 
tables has been upheld on the ground that it 
violates no constitutional right, either of women 
or the licensees, under the act. Randles vs. 
Washington State Liquor Control Board, (1949) 
83 Wash. (2d) 688; 206 Pac.2d 1209, 9 A.L.R. 
2d 531; Eskridge vs. Division of Alcoholic Bev- 
erage Control, 30 N. J. Super. 472, 105 A. 2d 6. 


[Police Regulations] 


It is apparent from the authorities referred to 
above that except where discrimination on the 
basis of race or nationality is shown, few police 
regulations have been found unconstitutional 
on the ground of a denial of the equal protec- 
tion of the laws; and that where an attempt is 


_ made to set up a segregation policy based 


solely on race or nationality, it cannot be up- 
held as a valid exercise of the police power. I 
am of the opinion that in the present state of 
the law this constitutional inhibition applies to 
the authority of the State to regulate the liquor 
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industry to the same extent that it is applicable 
to any other business or public function or serv- 
ice provided by the State for its citizens. 


Question No. 3 

Does the Licensee have the right to raise the 
constitution question in this case? 

Counsel for the Liquor Board waived any 
right that the Board might have to contest the 
right of tavern owners to raise the constitu- 
tionality of the segregation restriction of the 
Liquor Board and conceded that the tavern 
owner does have such a right. The Court has 
been referred by counsel for the NAACP to a 
case which was decided by the Supreme Court 
of the United States and which seems to settle 
this question. In Pierce, Governor of Oregon, 
et al. vs. Society of Sisters and Hill Military 
Academy, 268 U. S. 510, 45 S.Ct. 571, a State 
statute required all parents to send their chil- 
dren between certain ages to public schools. A 
private and a parochial school brought suit to 
enjoin the enforcement of the Act on the ground 
that it violated the constitutional right of par- 
ents and guardians. No parent or guardian to 
whom the Act applied was a party before the 
Court. The Court held that the Act was un- 
constitutional because it “unreasonably inter- 
feres with the liberty of parents and guardians 
to direct the up-bringing and education of chil- 
dren under their control.” The Court said: 

“Appellees are corporations and_there- 
fore, it is said, they cannot claim for them- 
selves the liberty which the Fourteenth 

Amendment guarantees. Accepted in the 

proper sense, this is true. Northwestern 

Life Ins. Co. vs. Riggs, 203 U. S. 248, 255; 

Western Turf Association vs. Greenberg, 

204 U. S. 359, 363. But they have business 

and property for which they claim protec- 

tion. These are threatened with destruc- 
tion through the unwarranted compulsion 
which appellants are exercising over pres- 
ent and prospective patrons of _ their 
schools. And this court has gone very far 
to protect against loss threatened by such 

action. Truax vs. Raich, 239 U. S. 83; 

Truax vs. Corrigan, 257 U. S. 312; Terrace 

vs. Thompson, 263 U. S. 197. * * * 

“Generally it is entirely true, as urged 
by counsel, that no person in any business 
has such an interest in possible customers 
as to enable him to restrain exercise of 
proper power of the State upon the ground 

that he will be deprived of patronage. But 





the injunctions here sought are not against 
the exercise of any proper power. Plaintiffs 
asked protection against arbitrary, unreas- 


onable and unlawful interference with 
their patrons and the consequent destruc- 
tion of their business and property. Their 
interest is clear and immediate, within the 
rule approved in Truax vs. Raich, Truax 
vs. Corrigan and Terrace vs. Thompson, 
supra, and many other cases where injunc- 
tions have issued to protect business enter- 
prises against interference with the free- 
dom of patrons or customers.” 


[Standing to Complain] 


It cannot be said that the petitioner is com- 
plaining solely because of an alleged violation 
of the constitutional rights of his prospective pa- 
trons. He has been issued a license which makes 
no distinction between white or colored trade, 
but which was accepted by him with knowl- 
edge that the records of the Liquor Board in- 
dicated that he was to sell to white patrons. 
Because of the changed conditions that exist 
in the neighborhood of his tavern, he is re- 
quired to secure the permission of the Liquor 
Board in order to sell to Negroes unless he sub- 
jects himself to the possibility of a revocation 
of his license. The Liquor Board undertook to 
determine who shall sell to white patrons and 
who shall sell to colored patrons, and reserved 
the right to designate which taverns shall have 
colored patrons and which shall sell to white 
people. There is no similarity between this 
case and the situation that existed in many of 
the cases heretofore referred to in which classi- 
fications which discriminated against members 
of certain groups were upheld. 


[Women] 


Take for instance the ordinance prohibiting 
the sale of intoxicating liquor to women in the 
case of Randles vs. Washington State Liquor 
Control Board, supra. That restriction applied 
to all licenses issued by the state authorities, 
but the segregation restriction in this case, par- 
ticularly in those cases in which the licensee is 
permitted to sell to colored patrons, only ap- 
plies to those licensees who are fortunate 
enough to receive the approval of the Liquor 
Board. In the Randles case as previously stated, 
the prohibition against the sale of intoxicating 
liquor to women applied to all licensees. An 
analogous situation would be in the event that 
there was a statutory enactment or a regulation 
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prohibiting the sale by any licensee to Negroes, 
but we do not have that situation in this case. 
The rule which requires the licensee to apply 
to the Liquor Board for authority to change 
from white to colored patrons or from colored 
to white, with the Liquor Board reserving the 
right in its discretion to grant or approve the 
change-over, is an unreasonable and arbitrary 
action on its part and does deny to the peti- 
tioner the equal protection of the laws, and 
the restriction being a racial one, it is not a 
valid exercise of the police power. 


[Non-Residents] 


The cases of State vs. Case, 182 Md. 269, and 
State vs. Seney Company, 1384 Md. 487, are not 
applicable here. In State vs. Case the Court 
held that the question whether a law, in impos- 
ing a license on certain trades or business, is 
unconstitutional because discriminatory against 
non-residents, could not be raised by a resident 
who was indicted for violation of the Act. And 
in State vs. Seney Company, the Court ruled 
that a traverser who did not belong to either 
of two classes against which a statute was 
claimed to be arbitrarily discriminatory and 
therefore unconstitutional, could not raise that 
objection in a case involving the validity of the 
Act. 


The petitioner has a greater interest than any- 
one else. The action of the Liquor Board in 
this case would result in the loss of his liquor 
business and in effect be a backdoor revocation 
of the license for reasons not authorized in the 
Act. His interest is clear and immediate. 


Question No. 4 


Does the Liquor Board have the authority 
to make the rule or regulation mentioned in 
this case? ? 

The Liquor Board is not given specific power 
to limit the patronage of licensed establish- 
ments, that is, to draw the color line. It’s au- 
thority extends to sales to minors and intoxi- 
cated persons, sales to drunkards, and other like 
provisions. See Sections 103 to 124, Art. 2B of 
the Annotated Code, headed “Restrictions upon 
Licensees,” in which definite standards are set 


up to guide the Liquor Board in the enforce- 


ment of the restrictions. 


In the Kelz case (1951) supra, Chief Judge 
Smith referred to the fact that the Liquor 
Board had not found a standard to be applied 
in solving the problem of a change in the pa- 


tronage of licensed establishments in those 
neighborhoods in certain parts of the city which 
have rapidly changed from white to colored oc- 
cupancy. In the course of his opinion Chief 
Judge Smith said: “It is not for me to tell the 
Liquor Board what standard to adopt in deal- 
ing with these changing neighborhoods. I can 
merely define the limits within which the 
Board’s decision may be regarded as reasonable 
and proper, and beyond which, must be re- 
garded as unreasonable and arbitrary. Where 
there has been merely a 50% change, a change 
in the license ought not to be expected. Where 
there has been a change of more than half, the 
Board ought to exercise a sound discretion. 
Where the change has been completed, or 
where, as in this case, it has reached 90¢7 
(which for practical purposes may be regarded 
as a complete change) the refusal of the Board 
to permit change of patronage from white to 
colored must be held to bé arbitrary and un- 
reasonable. Where there are no white patrons, 
the refusal to allow colored patronage is in ef- 
fect a revocation.” 

However, in the DiVincenzo case, supra, 
Judge Moser was of the opinion that “It per- 
haps is unfortunate that the effect of refusing 
to permit the change requested will result in 
the business of both petitioners ‘drying upon 
the vine.’ This, however, cannot be helped.” 

It is apparent from the above that no definite 

standards have been set up as a guide to the 
Liquor Board in exercising its discretion which 
are necessary as a protection against an arbi- 
trary or unreasonable exercise of that power. 
Heath vs. Mayor and City Council of Baltimore, 
187 Md. 296, 303. See also Cromwell vs. Jack- 
son, supra. 
_ The Liquor Board can only exercise the au- 
thority and power granted to it under the law. 
Dundalk Liquor Company vs. Tawes, Comp- 
trolled 197 Md. 446. 

The simple answer to this question is that 
the Liquor Board did not have the authority 
to make the regulation referred to because it 
is an invalid one, and it is therefore immaterial 
whether the Board has the implied right to 
make valid restrictions as an inherent part of 
its duty to regulate the sale of liquor. 


Conclusion 


The Court is of the opinion that Rule 38 of 
the Board of Liquor License Commissioners of 
Baltimore City is unconstitutional and void for 
the reasons heretofore stated, and the decision 
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of the Liquor Board is, therefore, reversed. 


The Court in this case has considered solely 
the rights of the petitioner and the effect of 
the decision is that the petitioner has the right 
to determine for himself whether he desires to 
sell exclusively to colored patrons, exclusively to 
white patrons, or to a mixed patronage of white 
and colored. 


The decision should not be construed as con- 
ferring any right on white persons to be served 


in taverns where the license limits his custom- 
ers to colored trade. Nor does it confer any 
right on colored people to be served in taverns 
where the licensee limits his customers to white 
trade. And that in any event, the licensee must 
comply with Rule 4 of the Rules and Regula- 
tions of the Liquor Board which provides that: 
“All licensees shall operate their establishments 
in such a manner as to avoid disturbing the 
peace, safety, health and quiet of the neighbor- 
hood where located.” 





PUBLIC ACCOMMODATIONS 


Hotels—California 


Joseph G. KENNEDY et al. v. Pierre DOMERQUE, et ux. 


P.2d 85. 


Appellate Department, Superior Court, Los Angeles County, California, November 9, 1955, 290 


SUMMARY: Two plaintiffs brought a representative action in a California state court on 
behalf of themselves and four other persons to recover statutory damages under the Cali- 
fornia Civil Code for having been refused, on account of color, hotel accommodations by 
the defendants. The lower court awarded damages to some of the plaintiffs, and the defend- 
ants appealed. The Appellate Department held that the action could not properly be brought 





as a representative action, and reversed. 
BISHOP, Acting Presiding Judge. 


This is an action to recover the damages 
authorized by section 52, Civil Code, in case an 
innkeeper refuses accommodations because of 
the color of the applicant. Two plaintiffs, Jo- 
seph G. Kennedy and Frank Barnes, bring the 
action on behalf of themselves and four others, 
alleging in the complaint that the others for 
whom they purport to act “are so numerous and 
in varied localities that it would be impractical 
to bring all before the Court as individual 
plaintiffs * * *” 

Section 382, Code of Civil Procedure, does 
not authorize this attempt at a representative 
action. In the first place, four persons are not 
so numerous that it would be impractical to 
have them appear as plaintiffs, should they de- 
sire to press a cause of action. Of greater con- 
sequence, the plaintiffs and the persons on 
whose behalf the present action was brought, 
do not have a “community of interest” that, 
brings them within the purview of the section. 
Weaver v. Pasadena Tournament of Roses, 1948, 
82 Cal.2d 833, 837-840, 198 P.2d 514, 517; Ballin 
v. Los Angeles County Fair, 1941, 48 Cal.App. 
2d, Supp., 884, 887-888, 111 P.2d 758, 756. 


In support of the judgment—which provided 
that plaintiffs recover from defendants the sum 
of $400—the plaintiffs argue that they acted as 
agents for the other plaintiffs in seeking lodging 
and as agents could bring this action. Without 
seeking to determine whether or not an agent 
may prosecute an action on his principal’s be- 
half, in such a situation as we have here, we 
find plaintiffs’ argument lacks convincing force 
because it is supported neither by the pleading 
nor by the evidence. The theory of the com- 
plaint was that this is a representative action, 
not one brought by an agent on behalf of his 
principal. The evidence revealed that the only 
connection that plaintiff Frank Barnes had with 
the affair was that, upon receipt of a telegram 
from plaintiff Bailey requesting him to reserve 
1 double room and 2 single rooms, he did so— 
nothing more. No agency to bring an action on 
behalf of Bailey, or any plaintiff, can be spelled 
out of these facts. Plaintiff Joseph Kennedy did 
go around to see about the lodgings that Bailey 
had reserved, probably on behalf of the other 
plaintiffs (not including Barnes, who was not 
desirous of accommodations), but there is 
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nothing in that circumstance to warrant an in- 
ference that he thereby became the agent of 
the others to bring this action. 

For another reason the judgment should be 
reversed. The complaint refers to the two who 
bring the action and the four on whose behalf 
it is brought, as plaintiffs. After alleging that 
the plaintiffs made application for lodging, 
which the defendants refused them solely be- 
cause of their color, the complaint concluded 
its allegations with the statement “that by rea- 
son of the premises these plaintiffs have suf- 
fered damages in the sum of one hundred 
dollars ($100.00) each.” A prayer for $500 fol- 
lowed. The findings, by reference, find the 
allegation as to damages true (except as to 
plaintiff Willie, who was nonsuited). But by 
the judgment that was entered it was ordered, 
etc., “that plaintiffs recover from defendants 
the sum of $400.00.” No plaintiff was entitled 
to more than $100. The plaintiff Barnes was 
not refused lodging, so far as appears, and he 


was not entitled to any judgment in his favor. 
We are not passing upon the question whether 
those plaintiffs who did not personally appear 
to claim their lodgings have a cause of action. 


The judgment is reversed. 

SWAIN, J., concurs. 
[Concurring Opinion] 

PATROSSO, Judge. 


I concur, with this additional comment: As- 
suming that the plaintiffs, as well as the other 
named persons upon whose behalf the action 
purports to be brought, could properly be 
joined as parties plaintiff (See Code of Civil 
Procedure, section 378), and disregarding, in 
the absence of a special demurrer, the fact that 
their individual causes of action are not sep- 
arately stated, a joint judgment in favor of all 
such plaintiffs is not authorized. Emery v. 
Pacific Employers Ins. Co., 1937, 8 Cal.2d 663, 
666, 67 P.2d 1046. 





PUBLIC ACCOMMODATIONS 
Hotels—New York 


Rose HOBSON et al. v. YORK STUDIOS, INC. 


Municipal Court of the City of New York, Borough of Manhattan, Seventh District, October 18, 
1955, 145 N.Y.Supp.2d 162. 


SUMMARY: A Negro and his white wife brought suit to recover the statutory penalty under 
New York’s Civil Rights Law for having been refused, on account of race, accommodations 
in defendant’s hotel. The Court found that the hotel corporation had discriminated against 
both plaintiffs on account of race, and held that the state Civil Rights Law was applicable to 
discriminatory practices against white persons as well as Negroes. 


WAHL, Justice. 


The plaintiffs, Raymond S. Hobson, a Negro, 
and his wife, a white woman, sue for statutory 
redress under Section 40 of the Civil Rights 
Law. They allege that when they applied for 
a room at the defendant’s hotel, they were re- 


or deny to any person any of the accom- 
modations, advantages, facilities or priv- 
ileges thereof, * * * on account of race, 
creed, color or national origin, * * *.” 

The answer of the defendant is, in substance, 


jected by reason of their race and the sought 
public accommodations refused to them on that 
ground alone. 


a general denial and it disclaims any violation 
of the plaintiffs’ civil rights. 


[Plaintiff's Testimony] 





Section 40 of the Civil Rights Law, speaking 
of “public accommodations”, insofar as applic- 
able here, reads as follows: 


“@ ® ® No person, being the owner, les- 
see, proprietor, manager, superintendent, 
agent or employee of any such place shall 
directly or indirectly refuse, withhold from 


The plaintiffs’ testimony shows that on May 

6, 1958, Mrs. Hobson, a white person, saw a 
’ sign on the defendant’s hotel stating that a 
vacancy existed. She went in to seek lodging 
for herself and her husband. She was alone at 
the time. The desk clerk, a Mrs. Raleigh, 
showed Mrs. Hobson Room 62-F, accepted a 
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deposit of $5 and gave Mrs. Hobson a receipt, 
while reserving the room for both plaintiffs. 

The next day, both plaintiffs returned to the 
defendant’s hotel to claim their reservation and 
pay the balance due. Only Mr. Hobson spoke 
to the desk clerk, showing the receipt for the 
reservation. The desk clerk looked at the Hob- 
sons and demanded proof of identification and 
of the marriage. At that point, an elevator man 
spoke to the desk clerk, who called him aside, 
where they had a whispered conversation, after 
which the desk clerk told Mr. Hobson that the 
hotel did not want “white and colored” living 
together in view of the tendency of another in- 
terracial couple, who had resided there previ- 
ously, to fight all the time. Mr. Hobson stated 
to the clerk that they were married, gainfully 
employed, and frequently at night, she as a 
nurse, and he as a Postal clerk. The desk clerk 
then returned the plaintiffs’ deposit. 

The testimony offered by the defendant 
through Mrs. Raleigh, the desk clerk, did not 
dispute that Rose Hobson, a white woman, 
made the reservation for the room, left a de- 
posit and stated that she would return the next 
day with her husband for the room. Mrs. Ra- 
leigh’s testimony differs from that of the plain- 
tiffs as to the reason why the room was refused. 
She says that the Negro plaintiff returned to 
the hotel alone with the receipt which had been 
given his wife. She states that when she de- 
manded identification and proof of marriage, 
Mr. Hobson became abusive and offensive. 


[Evidence Accepted] 


I have accepted the testimony of the plain- 
tiffs, seemingly respectable and worthy citizens, 
and I am convinced that both of them were dis- 
criminated against because of their race. The 
post litem contention that Mr. Hobson was of- 
fensive and abusive and that that was the basis 
of the refusal to give the plaintiffs accommoda- 
tions is not convincing, nor was it pleaded as a 
matter of affirmative defense. It is natural that 
a defendant accused of racial discrimination 
will seek avoidance of statutory penalties there- 
for through “explanations”. 

As the Appellate Court of Indiana noted in 
Bailey v. Washington Theatre Co., 112 Ind.App. 
336, 41 N.E.2d 819, 821, 822. while construing 
a statute in many respects similar to New 
York’s: 

“It is apparent that in all cases where a 
colored person is denied the rights and 
privileges guaranteed him * * * (the) de- 


fendant could deny that the exclusion was 
because of race or color and could place 
the reason therefor as dislike. When such 
a defense is asserted, and no basis for dis- 
like is shown, this court, upon appeal, is 
not bound by the seeming conflict.” 
Judge Fuld, writing for the Court of Appeals, 
Holland v. Edwards, 307 N.Y. 38, 45, 119 
N.E.2d 581, 584, observed that: 


“One intent on violating the Law Against 
Discrimination cannot be expected to de- 
clare or announce his purpose. Far more 
likely is it that he will pursue his discrim- 
inatory practices in ways that are devi- 
ous, by methods subtle and elusive—for 
we deal with an area in which ‘subtleties 
of conduct * * * play no small part’. (cit- 
ing case).” 

See, also, Castle Hill Beach Club v. Arbury, 
June 1955, 208 Misc. 35, 42, 48, 142 N.Y.S.2d 
432, 439, 440. 

There is nothing in the record to lend even 
slight credence to the defendant’s explanation 
for refusing to deal with the plaintiffs, and I 
have rejected the testimony on this point as 
unworthy of belief. 


[Acts Chargeable To Hotel] 


Since no corporate officer of the defendant 
testified, it does not appear that the defendant 
gave any instructions to its desk clerk not to 
discriminate racially. If nothing was said to 
employees about refusing admission to persons 
of the colored race, then the acts of the desk 
clerk are chargeable to the corporation. Nor- 
man v. City Island Beach Co., Inc., 126 Mise. 
335, 218 N.Y.S. 879. Once the accusation is 
made of a racial rejection by a place of public 
accommodation, a corporate defendant is bound 
to come forward with proof that the discrim- 
ination which is offensive to the statute has 
been forbidden by specific instructions to cor- 
porate employees. Jackson v. Imburgia, 184 
Misc. 1063, 55 N.Y.S.2d 549, 551; Hubert v. 
Jose, 148 App.Div. 718, 720, 721, 182 N.Y.S. 811, 
812. On this point the defendant elected to re- 
main mute. 


[Application to White Persons] 


I now come to an aspect of this case which 
is not free of difficulty: If the white plaintiff, 
Rose Hobson, was discriminated against be- 
cause of her race, may she be given relief under 
the Civil Rights Law? In the search for an 
answer to this question, it is idle to urge a strict 
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and inflexible construction of the law simply 
because it is penal in nature. A liberal intent 
conceived the statute. The proper office of civil 
rights legislation is to search out hostility to our 
public policy and apply the proper remedy. 
Certain it is that: 

“Section 40 of the Civil Rights Law pro- 
hibits discrimination against any person by 
reason of race, color or religion. It is a 
remedial statute and must be liberally con- 
strued.” (Emphasis mine.) Camp-Of-The- 
Pines v. New York Times Co., 184 Misc. 
389, 53 N.Y.S.2d 475, 483. 


The principal case cited in support of strict 
construction of Section 40 is Cohn v. Goldgra- 
ben, 1918, 103 Misc. 500, 170 N.Y.S. 407. It is 
also often cited for the proposition that the 
refusal by a place of public accommodation to 
serve a “mixed couple,” ie., Negro and white 
does not offend the statute. It should be no- 
ticed that Cohn vy. Goldgraben, supra, where 
only the white member of the “mixed couple” 
sued, represents a now antiquated view of the 
law and that, further, the decision appears to 
have turned upon a refusal by a restaurant to 
serve a Negro and a white man at the same 
table. There, the question was one of services, 
not one of public accommodations, such as a 
lodging. Hotels and inns have long enjoyed a 
special status in the law and restaurants have 
never been subjected to the liability of inn- 
keepers. People v. Jones, 54 Barb. 311; Odom 
v. East Avenue Corporation, 178 Misc. 363, 34 
N.Y.S.2d 312, affirmed 264 App.Div. 985, 37 
N.Y.S.2d 491. 

Since 1918, when Cohn vy. Goldgraben was 
decided, with a strong and enlightened dissent 
by Bijur, J., the Legislature has steadily broad- 
ened the scope of its civil rights enactments. In 
1945, the State Commission Against Discrim- 
ination was created, Art. 15, Executive Law, § 
290 et seq. In 1955, the Article was amended 
to embrace “places of public accommodation” 
and discriminations other than those in employ- 


ment, L. 1955, Ch. 340, Section 1, effective July 
1, 1955. 


As in Section 40 of the Civil Rights Law, the 
key words in Section 296 of the Executive Law, 
as amended, are that: 

“It shall be an unlawful discriminatory 
practice for any person, being the * * * 
agent or employee of any place of public 
accommodation * * * because of.the race, 
creed, color or national origin of any per- 


son, directly or indirectly, to refuse, with- 
hold from or deny to such person any of 
the accommodations * * * thereof.” (Em- 
phasis mine). 


The words “any person” and “directly” or 
“indirectly”, when given their usual meanings, 
must include protection for white persons as 
well as Negroes who are rejected because of 
race. To all but the naive, it is clear that a 
white woman may be the butt of a racial dis- 
crimination because she has elected to marry a 
Negro. I am convinced that both plaintiffs were 
rejected by the defendant because Mr. Hobson 
is a Negro and his wife is a white woman. Such 
a refusal, as applied to Mrs. Hobson, is a rejec- 
tion of her because of her color. Unless “direct” 
and “indirect” discriminations are to mean noth- 
ing in the law, a white plaintiff must receive 
equal protection with her Negro husband. The 
law looks with favor upon marriage. The public 
policy of the State supports every presumption 
of the validity of a marriage, Application of 
Durkin, 276 App.Div. 822, 93 N.Y.S.2d 354, af- 
firmed as In re Wells’ Estate, 301 N.Y. 796, 96 
N.E.2d 95; Brownell v. Brownell, Sup., 74 
N.Y.S.2d 136; In re Erlanger’s Estate, 145 Misc. 
1, 259 N.Y.S. 610, and New York does not frown 
upon an interracial marriage. 


The modern view of New York’s civil rights 
legislation is found in the acute insight of Mr. 
Justice Biijur’s dissenting opinion in Cohn v. 
Goldgraben, supra. There, a colored waiter in 
the defendant’s restaurant located in Harlem, 
claimed he could not serve a “colored and white 
person together”. The white person, so rejected. 
sued. After discussing the admonition of Sec- 
tion 40 of the Civil Rights Law against direct 
or indirect refusal of accommodations on ac- 
count of race, Judge Bijur went on to say [103 
Misc. 500, 170 N.Y.S. 408]: 


“It seems to me to be clear that plaintiff 
was, on the occasion in question, denied 
the privileges of defendant's restaurant be- 
cause he was white. The defendant vir- 
tually said to plaintiff: ‘If you were colored 
and came here with Williams, you would 
be served; but, being white, we will not 
serve you. ” 


Judge Bijur would have given the white 
plaintiff relief under the Civil Rights Law. The 
cited amendments to the Executive Law make 
it clear today that any person discriminated 
against because of color or race, whether di- 
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rectly or indirectly, is entitled to invoke the 
statute. 


In effect, what the defendant’s desk clerk said 
to Mrs. Hobson was that if she had been mar- 
ried to a white man, her reservation for a room 
would have been honored. If the rejection was 
based upon some private theory of “social ac- 
ceptability”, where Negroes and white are in 
intimate association, it is still offensive to the 
law. That kind of reasoning was overruled in 
Johnson v. Auburn & Syracuse Electric R. Co., 
222 N.Y. 448, 119 N.E. 72, L.R.A.1918F, 824. 


The credible testimony confirms a racial dis- 
crimination against each of the plaintiffs. The 


Law Against Discrimination states its purpose 
to be “the protection of the public welfare, 
health and peace of the people of this state”, 
Laws of 1955, Ch. 340, § 1. This is inclusive of 
all. people, white as well as Negro. The 
old cases which would limit the application of 
the Civil Rights Law to Negroes only are 
clearly negatived by recent legislative enact- 
ments. This legislation is remedial in concept 
and liberal in its scope; it represents the public 
policy of the State which applies to the entire 
public. ; 

For all of the foregoing reasons, I direct that 
the plaintiffs have judgment against the de- 
fendant in the amount of $100 each. 





PUBLIC ACCOMMODATIONS 
Private Club—New York 


CASTLE HILL BEACH CLUB, Inc., v. Ward B. ARBURY et al. 


New York Supreme Court, Special Term, Bronx County, Part I, September 30, 1955, 144 N.Y.Supp. 
2d 747. 


SUMMARY: The New York State Commission Against Discrimination, upon complaint by 
a Negro woman that she was denied accommodation by a beach club by reason of her race 
or color, issued a cease and desist order against the club with reference to such discrimina- 
tion. The Commission’s order was upheld by a New York Supreme Court (see 1 Race Rel. 
L. Rep. 186). The complainant thereupon filed a civil action in Municipal Court against the 
Beach Club to recover damages for the denial of accommodations. The Beach Club then 
petitioned the Supreme Court to have the order of the Commission vacated on the ground 
that it was ousted of jurisdiction by the civil action filed by the complainant. The Court held 





that the filing of such an action did not oust the Commission of jurisdiction or vacate the 


Commission’s order. 
FRANK, J. 


On April 6, 1953, Mrs. Anita Brown filed a 
duly verified complaint with the State Com- 
mission Against Discrimination in substance 
charging the petitioner herein with an unlawful 
discriminating practice as defined by the Ex- 
ecutive Law, § 296. The commission processed 
the complaint by a seriatim compliance with 
the several procedural steps dictated by the 
provisions of the Executive Law, § 297. 

After extensive hearings, the proceedings be- 
fore the commission culminated on December 
28, 1954, with the issuance, filing and service 
of a final order, together with findings of fact, 
conclusions of law, decision and order, and the 
majority and dissenting opinions. 

Thereafter and on February 15, 1955, an ap- 
plication to vacate the commission’s order made 


by the petitioner herein and a cross motion by 
the agency to enforce its order were argued 
and submitted to this court. 

On June 24, 1955, the decision and short-form 
order of this court denying petitioner’s motion 
to vacate and granting the commission’s motion 
to enforce were signed and filed. 208 Misc. 35, 
142 N.Y.S.2d 482. 

On July 11, 1955, a long-form order submitted 
on notice in compliance with the order of June 
24, 1955, was signed. It was filed and entered 
in the office of the County Clerk on the follow- 
ing day. 

On July 21, 1955, the original complainant, 
Mrs. Anita Brown, commenced an action in 
the Municipal Court of the City of New York 
against Castle Hill Beach Club, Inc., the peti- 
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tioner herein, to recover the sum of $500 for its 
alleged violation of sections 40 and 41 of the 
Civil Rights Law. 

On August 3, 1955, the petitioner was served 
with a certified copy of the order of this court 
with notice of entry. 

From the papers submitted, the foregoing 
factual chronology is not in dispute. 


Castle Hill Beach Club, Inc., now moves to 
vacate the order of the commission dated De- 
cember 28, 1954, and the enforcement order of 
this court dated July 11, 1955. It is contended 
that the commencement of the Municipal Court 
action by Mrs. Brown has ousted the commis- 
sion and this court of jurisdiction by virtue of 
Executive Law, § 300. Alternatively, petitioner 
seeks to vacate the orders hereinabove men- 
tioned and to remit the proceedings to the 
agency for the purpose of adducing additional 
and material evidence. 


The relief sought will be considered in inverse 
order. The Executive Law, § 298, as amended 
L.1952, c. 285, § 7, provides in part that “Any 
party may move the court to remit the case to 
the commission in the interests of justice for the 
purpose of adducing additional specified and 
material evidence and seeking findings thereon, 
provided he shows reasonable grounds for the 
failure to adduce such evidence before the 
commission.” 


The allegations with respect to the com- 
mencement of the Municipal Court action by 
Mrs. Brown against the petitioner are the only 
“additional specified and material evidence” 
contained in the moving papers. Obviously, 
proof of the pendency of that action commenced 
on July 21, 1955, could not have been adduced 
before the commission which concluded its 
hearings on February 10, 1954, and filed and 
served its order on December 28, 1954. 

While the commission in its answer to the 
petition (par. Third) denies upon information 
and belief the allegations concerning the com- 
mencement and pendency of the Municipal 
Court action, it admits these facts in its brief 
(pp. 2 and 8) as it did upon the argument of 
this motion. 


This branch of the application is denied. No 
useful purpose can be served by a remission to 
establish an admitted fact. Especially is this 
so when the purpose is to put in issue the 
jurisdiction of the commission since the court 
may and will determine that question. 


We can find no reported case involving article 
15 of the Executive Law in which the precise 
point was considered. By analogy, however, it 
would seem that decisions affecting the State 
Labor Relations Board would apply. The Ap- 
pellate Division of this department, New York 
State Labor Relations Board v. Timen, 264 
App.Div. 120, at page 122, 85 N.Y.S.2d 449, at 
page 451, citing the rule adopted by the U. S. 
Supreme Court and indicating its intention to 
follow it, stated: 


“The Federal courts in construing the 
National Labor Relations Act have consis- 
tently refused to recognize any change in 
circumstances after an order is made as 
either affecting the validity of the Board’s 
order or justifying reopening of the pro- 
ceeding.” 

The petitioner relies principally upon section 
300 of the Executive Law for the relief which 
it here seeks. That section provides as follows: 


“§ 300. Construction. The provisions of 
this article shall be construed liberally for 
the accomplishment of the purposes thereof. 
Nothing contained in this article shall be 
deemed to repeal any of the provisions of 
the civil rights law or any other law of this 
state relating to discrimination because of 
race, creed, color or national origin; but, 
as to acts declared unlawful by section two 
hundred ninety-six of this article, the pro- 
cedure herein provided shall, while pend- 
ing, be exclusive; and the final determina- 
tion therein shall exclude any other action, 
civil or criminal, based on the same griev- 
ance of the individual concerned. If such 
individual institutes any action based on 
such grievance without resorting to the 
procedure provided in this article, he may 
not subsequently resort to the procedure 
herein.” 


The movant in an exhaustive and erudite 
memorandum asserts that “the last sentence of 
Section 800 is controlling here” and concludes 
therefrom that the institution of the Municipal 
Court action ousts this court and the commis- 
sion of jurisdiction over this proceeding. 


This court cannot so interpret the section nor 
so conclude from the facts. As we view it, the 
statutory scheme in creating the commission 
was to give to a person aggrieved the right of 
election to proceed either pursuant to the Ex- 
ecutive Law before the commission or by a 
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plenary civil or criminal action for a violation 
of the Civil Rights Law, but not both. Thus 
section 300 provides (1) that during pendency 
of a proceeding before the commission, it shall 
be the exclusive remedy, (2) a final determina- 
tion bars resort to any other forum. Conversely 
‘the last sentence bars complaint or action there- 
in by the commission subsequent to the institu- 
tion of a plenary action. 


We are, therefore, constrained to hold that 
whether the instant proceedings are to be 
deemed concluded or still pending when the 


complainant commenced her action in the Mu- 
nicipal Court presents no vital issue. In either 
situation, the commission would have sole juris- 
diction and could not be ousted therefrom by 
the subsequent institution of the plenary action. 
Whether the Municipal Court action is barred 
by the complaint filed with the commission by 
Mrs. Brown and the procedure followed there- 
after need not be determined on this applica- 
tion. 

The petition is dismissed and the motion 
denied. Settle order. 





EMPLOYMENT 
Labor Unions—Federal Statutes 


Clayborne T. DILLARD et al. v. The CHESAPEAKE AND OHIO RAILWAY COMPANY, a 


corporation, System Federation No. 41, Railway Employes’ Department of the American 
Federation of Labor, et al. : 


United States District Court, Southern District, West Virginia, December 3, 1955, 186 F.Supp. 689. 


SUMMARY: Negro employees of the railroad brought an action in federal district court 
against the railway company, labor organizations representing employees of the railroad as 
bargaining agents, and the association of labor organizations for a declaratory judgment, 
damages, and injunctive relief because of alleged discrimination against Negro laborers with 
regard to promotions. From an order dismissing the action the plaintiffs appealed to the 
United States Court of Appeals for the Fourth Circuit. That Court held that there was juris- 
diction of the cause under the federal Railway Labor Act and reversed and remanded. 199 
F.2d 948 (1952). The defendants then moved in the District Court for summary judgment. 
That Court held that the record raised genuine questions of material fact as to the alleged 





discrimination, and overruled the motion for summary judgment. 


BOREMAN, District Judge. 


This case was remanded to this Court by the 
Court of Appeals for the Fourth Circuit. Dillard 
v. Chesapeake & O. Ry. Co., 199 F.2d 948, 952. 

The second amended bill of complaint was 
considered by the Circuit Court of Appeals, and 
in that complaint the plaintiffs alleged several 
grounds of federal jurisdiction. This Court 
(Moore, J.) dismissed the second amended com- 
plaint for lack of jurisdiction and held that 
“none of the asserted grounds of jurisdiction is 
applicable to the claims of the bill of com- 
plaint”. 

The Circuit Court of Appeals reversed the 
order of this Court dismissing the second 
amended complaint for lack of federal jurisdic- 
tion and remanded the cause, concluding its 
opinion with the following paragraph: “For the 
reasons stated, the order dismissing the action 
for lack of jurisdiction will be reversed and the 


cause will be remanded to the court below for 
further proceedings not inconsistent with this 
opinion”. 

[Court of Appeals Opinion] 


In the able opinion of the Court of Appeals 
written by Parker, Chief Judge, the Court ad- 
dressed itself to only one of the asserted grounds 
of federal jurisdiction, namely, the Railway 
Labor Act, 45 U.S.C.A. § 151 et seq., and omit- 
ted all reference to the asserted jurisdictional 
grounds under the Fifth Amendment, the Civil 
Rights Act, 42 U.S.C.A. § 1981 et seq., and the 
Interstate Commerce Act, 49 U.S.C.A. §1 et seq. 
At the hearing and upon the presentation of 
oral arguments before this Court touching upon 
the matters now being considered, a question 
arose as to the interpretation of the opinion of 
the Court of Appeals. The defendants took 
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the position that the failure of the Court of 
Appeals to comment in its opinion upon all 
asserted grounds of federal jurisdiction, other 
than jurisdiction under the Railway Labor Act, 
was tantamount to an affirmance of this Court’s 
opinion that those other grounds were insufli- 
cient, resulting in the removal of those issues 
from further consideration in this cause. The 
plaintiffs took the opposite view, urging that 
the order appealed from did not dismiss the 
asserted grounds of federal jurisdiction in sever- 
alty but dismissed the complaint as a whole, and 
that the unlimited reversal and remand by the 
Court of Appeals nullified the order of this 
Court dismissing the second amended com- 
plaint and thus reinstated the complaint in its 
entirety. 


[Prior Dismissal of Action] 


When this case was before this Court for 
consideration upon the defendants’ motions to 
dismiss for lack of federal jurisdiction, Judge 
Moore, in an opinion dated March 22, 1952, 
which was made a part of the record on appeal, 
discussed in detail each of the four asserted 
grounds of jurisdiction and ruled specifically 
upon each ground. He concluded that the de- 
fendants’ motions to dismiss for lack of federal 
jurisdiction must be sustained. With respect to 
the Fifth Amendment, the Civil Rights Act and 
the Interstate Commerce Act, a reading of the 
opinion discloses that the dismissal of the cause 
was based upon the failure of the plaintiffs’ 
complaint to state a justiciable claim under 
either the Fifth Amendment or the two cited 
- statutes, and not because federal courts do not 
have jurisdiction to consider cases arising there- 
under. Judge Moore held that with respect to 
the Railway Labor Act, the claims of the plain- 
tiffs were not justiciable in the District Court 
but should be taken before the National Rail- 
road Adjustment or Mediation Boards. 


Judge Moore’s opinion was ordered filed as a 
part of the record and, upon plaintiffs’ appeal, 
exception was taken to this Court’s ruling upon 
each jurisdictional ground. Each point was ex- 
tensively briefed by counsel for both the plain- 
tiffs and the defendants and was argued before 
the Court of Appeals. 

In its opinion, the Court of Appeals held that 
certain allegations of the plaintiffs’ complaint 
fixed jurisdiction under the Railway Labor Act 
in the District Court and not in the National 
Mediation Board or the National Railroad Ad- 
justment Board, omitting all reference to the 


other asserted jurisdictional grounds. 

In Gulf Refining Co. v. United States, 269 
U.S. 125, 46 S.Ct. 52, 58; 70 L.Ed. 195, the Court 
held that “the direction to proceed consistently 
with the opinion of the court has the effect of 
making the opinion a part of the mandate, as 
though it had been therein set out at length”. 
In Metropolitan Water Co. v. Kaw Valley 
Drainage District, 223 U.S. 519, 32 S.Ct. 246, 
247, 56 L.Ed. 583, the Supreme Court said: “It 
is true that the mandate did not in terms make 
such an order, yet its direction that the Circuit 
Court ‘should proceed in accordance with the 
opinion’ operated to make the opinion a part 
of the mandate as completely as though it had 
been set out at length”. 


The mandate of the Circuit Court of Appeals 
ordered that this cause be remanded to this 
Court for further proceedings not inconsistent 
with its opinion. If the Court of Appeals had 
believed that a justiciable claim could be main- 
tained under any of the other asserted jurisdic- 
tional grounds, it would most certainly have so 
stated, for it would not have deprived the plain- 
tiffs of an additional ground for recovery if, in 
fact, such an additional ground were available 
to them. If the Court of Appeals had believed 
that jurisdiction lay under any one of the other 
grounds, to so state when the case was before 
the Court would tend to avoid a protraction of 
this litigation. It is the conclusion of this Court 
that the Court of Appeals, having sustained 
jurisdiction for the reasons stated in its opinion, 
which reasons are confined to the authority of 
the Railway Labor Act, impliedly sustained this 
Court’s previous opinion and order as to the 
other asserted jurisdictional grounds. This ap- 
pears to be the only construction of the mandate 
of the Court of Appeals which is consistent with 
that Court’s opinion. 


[Effect of Opinion] 


Even if this Court should have reached the 
conclusion that the failure of the Court of Ap- 
peals to discuss its consideration of the other 
three asserted grounds of jurisdiction did not 
amount to an implied affirmance of the action 
of Judge Moore, there is ample authority for 
the proposition that, in federal practice, judges 


_of co-ordinate jurisdiction sitting in the same 


court and in the same case, should not recon- 
sider the decisions of each other. 

This case now is pending before this Court 
upon one jurisdictional basis alone, namely, 
under the Railway Labor Act, for a ruling upon 
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the motions of the defendants to dismiss or the 
alternative motions for summary judgment, and 
for ruling upon the motions of the defendants 
to strike portions of two affidavits filed by the 
plaintiffs in opposition to the motions for sum- 
mary judgment. 


[Motion to Dismiss Overruled] 


Consistent with the opinion of the Court of 
Appeals, an order will be entered herein over- 
ruling the motions of the defendants to dismiss 
the second amended complaint because of lack 
of federal jurisdiction. 


On the appeal, the Court in its opinion said: 
“It is immaterial that the unions, in ex- 
erting their power to discriminate against 
the Negro employees, did not do so by 
entering into a formal bargaining contract. 
It is the unlawful use of power vested in 
the unions by the Railway Labor Act which 
gives rise to the jurisdiction of the court 
to afford relief, not the particular form 
which such abuse of power takes. As said 
in the above passage from the opinion in 
Howard case [Brotherhood of Railroad 
Trainmen v. Howard, 343 U.S. 768, 72 S.Ct. 
1022, 96 L.Ed. 1288], “The Federal act 
thus prohibits bargaining agents it author- 
izes from using their position and power to 
destroy colored workers’ jobs in order to 
bestow them on white workers. And 
courts can protect those threatened by such 
an unlawful use of power granted by a fed- 
eral act’. It is, of course, just as unlawful 
to use the power of the bargaining organi- 
zation to prevent advancement of colored 
workers as to use it to destroy their jobs.” 
The plaintiffs’ second amended complaint 
contains three counts. Judge Parker, in his 
opinion, said, 199 F.2d at page 948: “Plaintiffs 
ask a declaratory judgment, injunctive relief 
and damages. The heart of the grievance of 
which they complain is thus stated in para- 
graphs 8, 9 and 10 of the first count of their 
second amended complaint * * *.” The Court, 
on pages 948 and 949 of its opinion, then pro- 
ceeded to quote said paragraphs verbatim. 


Paragraphs 8, 9 and 10 of the first count were 
incorporated, by specific reference, in counts 2 
and 3 of said complaint. Other paragraphs of 
the first count, which are likewise incorporated 
by reference in counts 2 and 3, must be con- 
sidered and read in connection with the three 
paragraphs quoted by the Court. Paragraph 8 


refers to the policies and practices of the C. & 
O. and the uniform terms of the employment of 
the machinist helper plaintiffs. Paragraph 9 
refers to the policies and practices of the C. & 
O. and the uniform terms of the employment of 
the plaintiffs who are identified as laborers. 
Paragraph 10 refers to the general practice and 
custom between the C. & O. and the other 
defendants, and the uniform terms of employ- 
ment in the mechanical department. 


By way of illustration, paragraph 6 charges 
that Negroes, including the plaintiffs and the 
class they represent, are excluded from member- 
ship in each of the unions represented by the 
defendant federation, for which said federation 
acts as bargaining agent, solely on account of 
their race or color, except in states where such 
exclusion is prohibited by law, and that Negroes 
are excluded solely on the ground of their race 
or color from membership in each of the local 
units of said organizations which comprise the 
federation. 


Paragraphs 6 and 7 of said complaint are as 
follows: 


“6. For many years there has existed on 
the C & O the policy and practice of pro- 
moting qualified laborers from the craft or 
class of laborers into the crafts or classes 
represented by the Federation and the de- 
fendant labor organizations, and also to up- 
grade helpers within those crafts or classes 
into higher categories and better paying po- 
sitions therein. Employees are selected for 
promotion and upgrading on the bases of 
qualifications and seniority. Over the years 
said policy and practice have been ac- 
cepted, acquiesced in and participated in 
by the Federation and the defendant or- 
ganizations and although unwritten, have 
become a part of the collective bargaining 
agreements between the C & O and said 
organizations and a part of the terms of 
employment of the Mechanical Department 
Employees. 

“7. As employees of the Mechanical De- 
partment of the C & O engaged in inter- 
state commerce plaintiffs and the class they 
represent have the Federal right to the 
benefits of all of the terms of their employ- 
ment without restrictions being imposed 
thereon on the grounds of race or color by 
Federal statutory, administrative or legis- 
lative agencies under the Railway Labor 
Act, and have the Federal right to engage 
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in their employment and to receive assign- 
ment, promotion and upgrading therein on 
the same terms and conditions as are gener- 
ally applicable under the collective bar- 
gaining agreements to white employees 
similarly situated. As such Federal statu- 
tory, administrative or legislative agencies, 
the Federation, the Machinists, the Boiler- 
makers, the Blacksmiths, the Sheet Metal 

Workers, the Electricians and the Carmen 

have the duty under the Railway Labor 

Act, 45 U.S.C.A. Chapter 8, and under the 

Fifth Amendment to the Constitution of 

the United States to administer that por- 

tion of the Act charged to them without 
discrimination against plaintiffs and the 
class they represent on the ground of race 
or color and in accordance with the Con- 
stitution, Laws and Public Policy of the 

United States of America, and are pre- 

cluded from using their positions under 

said Act to block, restrict or impede, on 
the grounds of race or color, the assign- 
ment, promotion and upgrading of plain- 
tiffs to positions within the crafts or classes 
represented by said organizations. Never- 
theless, in violation of their Federal stat- 
utory and constitutional duties, the Fed- 
eration and the defendant organizations, 
members thereof, and each of them, for 
mary years have discriminated against 
plaintiffs and the class they represent 
solely on the ground of race or color and 
have used their Federal statutory, adminis- 
trative or legislative positions to block, 
impede and restrict, solely on the ground 
of race or color, the assignment, promotion 
and upgrading of plaintiffs and their class 
to positions within the crafts represented 
by said defendants.” 

[Alleged Discrimination] 

Paragraph 11 of the complaint refers to an 
alleged act of discrimination against Charles 
Wilson, one of the individual laborer plaintiffs, 
and refers to the uniform terms of his employ- 
ment. Paragraph 12 of the complaint alleges 
other acts of the defendants in discriminating 
against the laborer plaintiffs herein and others 
of the class they represent, and refers to the 
general practice and custom and “the collective 
bargaining agreements between C & O and the 
other defendants herein, and the uniform terms 
of employment in its Mechanical Department”. 





The motions for summary judgment are based 
upon the ground that there is no genuine issue 
of any material fact and were filed under Rule 
56(b) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., which provides as follows: 


“A party against whom a claim * * * is 


asserted or a declaratory judgment is sought 
may, at any time, move with or without 
supporting affidavits for a summary judg- 
ment in his favor as to all or any part 
thereof.” 


The defendants elected to file “supporting 
affidavits” with their motions although they 
were not required by rule to do so, and the 
plaintiffs then filed opposing affidavits. Rule 
56(e) of said Rules of Civil Procedure provides: 


“Supporting and opposing affidavits shall 
be made on personal knowledge, shall set 
forth such facts as would be admissible in 
evidence, and shall show affirmatively that 
the affiant is competent to testify to the 
matters stated therein. * * * The court may 
permit affidavits to be supplemented or op- 
posed by depositions or by further aff- 
davits.” 


[Basis of Affidavits] 


The original affidavit of Charles D. Allen, 
filed on behalf of the defendant Railway Com- 
pany and incorporated in his supplemental affi- 
davit, concludes with this paragraph: 


“The statements made in this affidavit 
are made on personal knowledge and offi- 
cial information received by me * * *” 


The supplemental affidavit is likewise based on 
“personal knowledge and official information”. 
With his supplemental affidavit, he files a copy 
of the Railway Company's contract with the 
union representing the laborer plaintiffs and 
says, “There is no other contract between the 
defendant Railway Company and the laborers”. 


The original Allen affidavit amounts to no 
more than a broad denial of some of the allega- 
tions of the second amended complaint. Para- 
graphs 7 and 8 of that affidavit are as follows: 


- “7, That the defendant Railway Com- 
pany has never because of race, color, 
creed, or for any other reason, failed to 
recognize and give effect to any seniority 
rights possessed by any of the named plain- 
tiffs or by any of the unnamed persons 
whom they purport to represent and has 
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not used the collective bargaining process 
to cripple or destroy any employment or 
promotion rights of the named plaintiffs 
or any of the unnamed persons whom they 
purport to represent; and has never used 
the collective bargaining process to deny to 
any negro employee any right conferred 
upon any white employee in connection 
with his employment. 

“8. That the rights of the named plain- 
tiffs and other persons whom they purport 
to represent are controlled solely by the 
collective bargaining agreements hereinbe- 
fore referred to; that said collective bar- 
gaining agreements in no way discriminate 
between employees on account of race, 
color or creed, and that the defendants 
have not refused or prevented negro help- 
ers or laborers from enjoying any rights 
granted to said employees by said con- 
tracts; that insofar as the agreements here- 
inabove referred to do not confer promo- 
tion or job assignment rights upon 
employees, the company has at all times 
reserved unto itself and exercised unfet- 
tered discretion in its choice of employees 


for promotion or assignment to particular 
jobs.” 


[Contract Terms] 


In his supplemental affidavit, affiant Allen 
says that all notices of job vacancies which are 
required by the “collective bargaining agree- 
ments” have been posted; that neither under 
custom nor applicable bargaining agreements 
were either white or colored helpers accorded 
the right to bid or apply for “vacant machinist 
tentative positions”, and that no applications for 
such positions were accepted as bids or acted 
upon by the Railway Company at any time, 
“there being no provision, contractual or other- 
wise, for bidding on such jobs”. The statements 
of this affiant concerning the “vacant machinist 
tentative positions”, the contractual provisions, 
etc., may be true, since this Court, in examin- 
ing the contract between the Railway Company 
and the defendant Federation, can find no such 
classification as “machinist tentative”. Could it 
be that this was a classification which was 
hastily created by oral understanding and agree- 
ment between the Railway Company and the 
defendant Federation for the purpose of avoid- 
ing responsibility in connection with even tem- 
porary advancements, promotions and upgrad- 
ing of the plaintiff machinist helpers? 


The Court undertook to examine, in the lim- 
ited time at its disposal, the contract filed with 
the original affidavit of W. H. Gorman, on be- 
half of the defendants other than the Railway 
Company, which affidavit will be hereinafter 
considered. While time would not permit the 
reading of the contract word for word and 
from beginning to end, the Court was search- 
ing for some provision in said contract pertain- 
ing to advancement or promotion of employees 
represented by said defendant Federation. The 
Court’s attention was focused upon General 
Rule 18, Sections (a) and (b), as follows: 


(a) “When new jobs are created or 
vacancies occur in the respective crafts, 
the oldest employee in point of service 
shall, if sufficient ability is shown by trial, 
be given preference to filling such new 
jobs or any vacancies that may be desirable 
to them. All vacancies or new jobs created 


will be bulletined. 


(b) “Bulletins must be posted five days 
before vacancies are filled permanently. 
Employees desiring to avail themselves of 
this rule will make application to the off- 
cial in charge, and a copy of the applica- 
tion will be given to the local chairman.” 


This contract even spelled out a form for bullet- 
ining jobs per Rule 18. The four machinist 
helper plaintiffs are entitled to the benefit of 
these contractual provisions and the proffer ap- 
plication and enforcement thereof according to 
their tenor and effect without discrimination 
against them because of their color, or for any 
other reason except lack of ability after a trial 
period, even though they are admittedly barred 
from membership in the union of their partic- 
ular craft because they are Negroes. 

The contract between the Railway Company 
and the employees (including the laborer plain- 
tiffs herein) represented by the International 
Brotherhood of Firemen and Oilers, Round- 
house and Railway Shop Laborers (which 
union is not named herein as a defendant but 
is affiliated with the defendant Federation) is 
filed with the supplemental affidavit of Charles 
D. Allen. Rules 14 and 15 of that contract are 
as follows: 


“14. Seniority begins at the time the 
employee's pay starts. 

“15. Rights accruing to employees under 
their seniority entitle them, if qualified, 
to consideration for positions in accordance 
with their length of service.” 
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The original affidavit of W. H. Gorman, Pres- 
ident of the System Federation, says: 

“The statements made in this affidavit 
are made either on personal knowledge of 
information received by me in my official 
capacity as President of the System Fed- 
eration, Chairman of the Executive Board, 
or on direct personal knowledge, and 
based upon such knowledge, I certify the 
following facts to be true and accurate;” 

In his supplemental affidavit, W. H. Gorman 
says: 

“I hereby reaffirm, as if fully repeated 
herein, each and every statement in my 
previous affidavit * * * and in addition 
thereto, make the following statements of 
fact, based on personal knowledge and on 
information received by me in my official 
capacity, as stated in said previous affi- 
davit:”. 

These affidavits, in effect, constitute little 
more than a general denial of the allegations of 
the second amended complaint, just as the aff- 
davit of Charles D. Allen. The statements con- 
tained in the affidavits of both affiants are those 
which would usually appear in an answer to a 
complaint, raising issues of fact, and which 
could be signed by counsel for the defendants. 
In addition, Civil Procedure Rule 56(e) ex- 
pressly provides that supporting affidavits shall 
be made on personal knowledge and shall show 
affirmatively that the affiant is competent to 
testify to the matters therein stated. 

Therefore, the motions for summary judg- 
ment appear to stand without adequate sup- 
porting affidavits since both affiants admit their 
incompetency, their statements being admit- 
tedly based partially on information received 
by them in their official capacities and not on 
their personal knowledge. The Court could not 
say what portions were based on_ personal 
knowledge and what portions are based on in- 
formation only. 


[Opposing Affidavits] 


In the opposing affidavits of Clayborne T. 
Dillard and U. L. Barnes, each affiant says that 
he has personally observed and knows the mat- 
ters and things “hereinafter mentioned”; each 
asserts his competency and purports to state 
facts and conditions based upon his personal 
knowledge and upon his personal observation. 

It is true that certain portions of the affidavits 
of Dillard and Barnes are not free from objec- 


tion and the Court will consider the particular 
motions of the defendants to strike from the 
opposing affidavits. 

First, the motions to strike from the affidavit 
of Dillard: 

The motion to strike from paragraph 3 is 
sustained as to everything following the semi- 


ad 


colon in line 7; otherwise the motion is over- 


ruled. 


The motion to strike all of pavagraph 4, or 
certain portions thereof, is overruled. Since this 
entire controversy points to a situation in Hunt- 
ington, West Virginia, and locality, the Court 
reads the affidavit as applying to that particular 
locality “on the C. & O.”, and not to the entire 
system of the Railway Company. 

The motion to strike from paragraph 5 is 
sustained as to the last sentence; otherwise the 
motion is overruled. 

The motion to strike paragraph 6 is overruled 
as to the first sentence thereof ending on line 5 
and as to the following quoted language from 
line 6, “and has submitted bids for job vacan- 
cies”. The motion to strike the remainder of 
that paragraph is sustained. 

The motion to strike paragraph 7 is overruled 
except as to the phrase, “that this designation 
of employees by race further enables the Fed- 
eration and its member defendants to practice 
discrimination against the Negro employees’, 
and as to that phrase the motion to strike is 
sustained. 


The motion to strike paragraph 8 is overruled. 
While it may be that paragraph 8 is not en- 
tirely free from the criticism contained in the 
objection thereto, yet the affiant is undertaking 
to state from his own personal knowledge that, 
for certain reasons, Negro employees are pre- 
cluded from having the opportunity to become 
apprentices and thus precluded from meeting 
the technical contract requirements for promo- 
tion to some positions, although they actually da 
perform the duties of the higher jobs and have 
apprentices working under them. 

The motion to strike paragraph 9 is sus- 
tained. 


Paragraph 10 is subject to criticism. How- 
ever, without attempting to reiterate the vari- 


* ous alleged acts of discrimination, the affiant 


undertakes to incorporate them in his affidavit 
by a reference to the allegations of the com- 
plaint and says that these acts have resulted 
in keeping Negroes out of positions they should 
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now be occupying. The affidavit further indi- 
cates that not a single Negro appears on the 
machinists’ seniority roster and that where va- 
cancies occur, the defendants still act secretly 
and in concert in the choosing of employees 
for promotion and upgrading. Therefore, the 
blanket objection to the entire paragraph 10 is 
overruled. 


The blanket objection to paragraph 11 is over- 
ruled. The gist of this paragraph is that the 
federation and representatives of the carrier de- 
termine and maintain the agreements, rules and 
practices with respect to admission, promotion 
and upgrading in the respective crafts or classes 
and that they have made agreements, rules and 
practices which bar Negroes, solely on the 
ground of their color, from obtaining jobs to 
which they are entitled by reason of qualifica- 
tion. 


Second, the motion to strike from the affidavit 
of Barnes: 


The motion to strike paragraph 3 is overruled. 
The gist of this paragraph, so far as relevant 
and material, is contained in the statements that 
affiant is qualified for promotion; that he has 
been denied promotion because of his race; that 
the union members of the System Federation 
have used their positions under the Railway 
Labor Act to block and hinder the admission 
of Negroes into higher crafts, and they have 
acted with the defendant Railway Company to 
exclude Negroes from said crafts. 

The motion to strike paragraph 4 is overruled. 
While some parts thereof may be immaterial, 
yet affiant states, upon his personal knowledge, 
observation and from hearing statements of 
union members represented by defendant Fed- 
eration, that the unions are opposed to employ- 
ment of Negroes in their crafts and have acted 
accordingly. Affiant apparently is speaking from 
personal experience concerning his own treat- 
ment and failure to obtain advancement. 


[Motion to Strike Overruled] 


The motion to strike paragraph 5 is overruled. 
Obviously affiant had ample opportunity, as 
President of Local 637 of the Firemen and 
Oilers’ Union, to learn of the alleged discrim- 
inatory practices and policies of the other craft 
unions represented by the Federation, the dis- 
continuance of the posting of bulletins as to 
vacancies and the designation of white and 
Negro employees on the seniority roster. 


The motion to strike paragraph 6 is overruled. 
This pertains to certain knowledge and a con- 
sistent course of conduct of the*defendant Rail- 
way Company in connection with the promotion 
of Negroes and the use of methods of discrim- 
ination. 

The motion to strike paragraph 7 is sustained 
as to that portion following the period in line 
7, but is overruled as to that portion preceding 
the period. 

The motion to strike paragraph 8 is sustained. 
[Genuine Issues Raised] 


The Court is of the opinion that this is not a 
proper case for disposition by summary judg- 
ment since there are genuine issues of material 
fact, as revealed by the pleadings and affidavits, 
which should be determined in this cause. These 
issues are briefly stated as follows: 


(1) Was there in existence for many years, 
on the part of the Railway Company, at Hunt- 
ington, West Virginia, and in that locality, the 
general policy and practice of promoting quali- 
fied laborers, according to seniority, from the 
craft or class of laborers into the crafts whose 
unions are now represented by the Federation 
and of advancing other qualified employees to 
better paying jobs according to seniority? 

(2) If the answer to (1) is in the affirmative, 
has there been a change in that policy and prac- 
tice in more recent years whereby qualified 
white laborers and white employees in other 
crafts are thus promoted according to seniority, 
and qualified Negro laborers and other quali- 
fied craft employees are not so promoted and 
advanced according to seniority? 

(3) Has the System Federation accepted, ac- 
quiesced in and participated in the policy and 
practice referred to in (1) and in the change 
in such policy and practice to which reference 
is made in (2)? 

(4) Have the System Federation and_ its 
member defendants actively opposed and pro- 
tested against the upgrading, promotion and 
advancement of plaintiffs and other Negro em- 
ployees on the basis of seniority in accordance 
with the policy and practice mentioned in (1)? 

(5) Were plaintiffs and other Negro em- 
ployees qualified, and otherwise eligible on the 
basis of seniority, for upgrading, promotion and 
advancement in accordance with the custom 
and practice mentioned in (1), and were they 
denied such upgrading, promotion and advanae- 
ment? 
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(6) Have 28 white machinist helpers having 
less seniority than plaintiff, Gillie Radford, and 
no more competent and worthy than he, been 
upgraded over said plaintiff to the position of 
machinist tentative; 24 white machinist helpers 
having less seniority than plaintiff, Clayborne 
T. Dillard, and no more competent and worthy 
than he, been upgraded over said plaintiff to 
the position of machinist tentative; 21 white 
machinist helpers having less seniority than 
plaintiff, C. R. Hill, and no more competent and 
worthy than he, been upgraded over said plain- 
tiff to the position of machinist tentative, and 14 
white machinist helpers having less seniority 
than plaintiff, Clarence Edward Sweeney, and 
no more competent and worthy than he, been 
upgraded over said plaintiff to the position of 
machinist tentative? 

(7) Have 203 white laborers having less 
seniority than plaintiff, U. L. Barnes, and no 
more competent or worthy than he, been pro- 
moted over said plaintiff into positions in higher 
paying crafts; 203 white laborers with less 
seniority than plaintiff, B. G. Gray, and no more 
competent and worthy than he, been promoted 
over said plaintiff into positions in higher pay- 
ing crafts; 206 white laborers with less seniority 
than plaintiff, W. H. Harris, and no more com- 
petent or worthy than he, been promoted over 
said plaintiff into positions in higher paying 
crafts; 203 white laborers with less seniority 
than plaintiff, Charles Harris, and no more com- 
petent and worthy than he, been promoted over 
said plaintiff into positions in higher paying 
crafts; and scores of white laborers having less 
seniority than plaintiffs, Charles Wilson and 
Romon Williamson, and no more competent or 
worthy than they, been promoted over said 
plaintiffs into positions in higher paying crafts? 


[ Uncontroverted F acts | 


It appears that there are certain facts con- 
cerning which there is no substantial contro- 
versy as follows: 


(a) The plaintiffs are Negroes, employees of 
the defendant Railway Company at Huntington, 
West Virginia, or in that locality, six of whom 
are classed as laborers and four of whom are 
classed as machinist helpers. 


(b) The defendant System Federation No. 41 
is a voluntary unincorporated association of 
organizations composed of the following labor 
organizations, to-wit: International Brotherhood 
of Firemen and Oilers, Roundhouse and Rail- 


way Shop. Laborers; International Association 
of Machinists; International Brotherhood of 
Boilermakers, Iron Ship Builders and Helpers 
of America; International Brotherhood of Black- 
smiths, Drop Forgers and Helpers; Sheet Metal 
Workers’ International Association; International 
Brotherhood of Electrical Workers; Brotherhood 
of Railway Car Men of America. The first 
named labor organization is a union to which 
the plaintiffs and other Negro laborers are ad- 
mitted to membership, but Negroes are not ad- 
mitted to membership in the other labor organ- 
izations mentioned. 

(c) For the purposes of collective bargaining 
with the defendant Railway Company, all of 
said named labor organizations are represented 
by the defendant, System Federation, as their 
bargaining agent except the International Broth- 
erhood of Firemen and Oilers, Roundhouse and 
Railway Shop Laborers. 

It is probable that evidence to sustain many 
of the allegations of the complaint may be 
purely circumstantial, but the Court here ob- 
serves that many cases are decided on circum- 
stantial evidence alone and without direct evi- 
dence to support allegations of fact. 


[Discrimination Raised] 


Here we begin with an alleged custom and 
practice of many years’ standing on the part 
of the defendant Railway Company to advance 
and promote its employees on the basis of 
seniority, while failing, in more recent years, to 
recognize the basis of seniority for advancement 
and promotion of Negro employees. The unions 
represented by the defendant System Federa- 
tion in collective bargaining bar Negroes from 
membership. It is true that this ban from mem- 
bership is not, in itself, illegal but may well be 
strong evidence of the bias and prejudice of 
the unions themselves toward the Negro em- 
ployees, and evidence of their natural and prob- 
able inclination to seek the promotion of white 
employees into their crafts who are eligible for 
membership in their craft unions and who will 
pay their supporting dues and contribute their 
supporting services to the unions. It is only hu- 
man nature for the unions to seek the best for 
their own supporting members and to give little 


- heed to the condition of non-members. 


It is true that no discrimination against Ne- 
groes is shown in the formal contracts negoti- 
ated with the Railway Company by the System 
Federation. However, is it a significant fact 
that the only union to which the laborer plain- 
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tiffs and Negro employees are admitted to mem- 
bership, while a member of the Federation, is 
not represented by the Federation in collective 
bargaining? The System Federation is the col- 
lective bargaining agent for only those craft 
unions which bar Negroes from membership. 
As Judge Parker said in Dillard v. Chesapeake 
& O. Ry. Co., supra, 199 F.2d at page 951, “It 
is immaterial that the unions in exerting theif 
power to discriminate against the Negro em- 
ployees did not do so by entering into a formal 
bargaining contract”. (Emphasis supplied.) 
These plaintiffs are seeking, and have been 
seeking during the several years which have 
elapsed since the institution of this action, their 
“day in court” and to have certain relief if the 





RACE RELATIONS LAW REPORTER 


evidence supports their contention that they are 
entitled thereto. Our Court of Appeals has said 
that this Court has jurisdiction under the Rail- 
way Labor Act. The type of relief, if any, would 
be left to later determination. 

The motion of the defendant Railway Com- 
pany for summary judgment and the similar 
motion of the other defendants for summary 
judgment are denied. The defendants shall 
answer or otherwise plead to the plaintiffs’ 
second amended complaint within twenty days 
from the date of the entry of an order denying 
the motions for summary judgment. 

Plaintiffs’ counsel shall prepare and submit to 
the Court, for entry, an order consistent with 
this opinion. 





TRIAL PROCEDURE 


Grand Juries—Louisiana 
STATE of Louisiana v. Robert E. LEA 


Supreme Court of Louisiana, November 7, 1955, 84 So.2d 169 (Rehearing denied, December 12, 


1955. ) 


SUMMARY: The defendant was convicted of murder by a Louisiana trial court. On appeal he 
urged that the trial court’s refusal to quash the indictment, on the grounds of a denial of Due 
Process and Equal Protection of the Law because of a systematic exclusion of Negroes from the 
grand jury which indicted him, was erroneous. The Supreme Court of Louisiana held that, as 
neither the defendant nor the alleged victim was a Negro, there was no merit to this conten- 
tion. A portion of the Courts opinion, by PONDER, J., follows: 


° * > 


Bills of Exception Nos. 1, 2, and 4 were re- 
served to the refusal of the trial judge to quash 
the indictment on the ground that members of 
the Negro race were systematically excluded 
from the grand jury which indicted him, and 
the refusal of the trial judge to permit him to 
produce witnesses to establish this fact. The 
trial judge in his per curiam states that grand 
juries in Orleans Parish from time immemorial 
have been composed of only white persons. 
Counsel for the defendant contends that the 
accused has been denied due process and equal 
protection in violation of the State and Federal 
Constitutions. The defendant is a member of 
the white race and the man whom he is con- 
victed of murdering is also a member of the 
white race. To support his contention, counsel 
for the defendant relies on a state statute and 
a federal statute to the effect that no person 
possessing the qualifications prescribed by law 
shall be disqualified for jury service, either grand 


jury or petit, in any court of the United States 
or of any state on account of race, color or pre- 
vious condition of servitude. 18 U.S.C.A. § 
248, LSA-R.S. 15:172. He also relies on the 
holdings in the cases of: Thiel v. Southern 
Pacific Co., 828 U.S. 217, 66 S.Ct. 984, 90 L.Ed. 
1181; Smith v. Texas, 311 U.S. 128, 61 S.Ct. 
164, 85 L.Ed. 84; Glasser v. U. S., 315 U.S. 60, 
62 S.Ct. 457, 86 L.Ed. 680; Ballard v. U. S., 
$29 U.S. 187, 67 S.Ct. 261, 91 L.Ed. 181; Nanfito 
v. U. S., 8 Cir., 20 F.2d 376; U. S. v. Foster, 
D.C., 80 F.Supp. 479; U. S. v. Dennis, 2 Cir., 
183 F.2d 201. 

We have examined all of the cases cited by 
counsel and do not find them applicable for 
the reason that the question at issue herein was 
not at issue in those cases. As we take it, the 
defendant is contending that he has been dis- 
criminated against by the exclusion of a race or 
class of persons to which he does not belong. 
In our review of the decisions of this Court and 
the Supreme Court of the United States, we 














do not find any case wherein the verdict of a 
jury was reversed on the ground of systematic 
exclusion of a class or race except where the 
accused was a member of that class. We feel 
that this conclusion is supported by the follow- 
ing authorities: Fay v. New York, 332 U.S. 261, 
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67 S.Ct. 1613, 91 L.Ed. 2048; State v. Krieger, 
212 La. 527, 33 So.2d 58; State v. Poe, 214 
La. 606, 38 So2d 359; American Jurisprudence, 
Vol. 12, page 188, para. 474; Vol. 11, page 759, 
para. 114. 


2 2 od 





TRIAL PROCEDURE 
Grand Juries—Texas 
Tommy Lee WALKER v. STATE of Texas 


Court of Criminal Appeals of Texas, February 9, 1955, 286 S.W.2d 144, (Rehearing denied, June 


1, 1955). 


SUMMARY: Defendant Negro was convicted of murder in a Texas state court. He had moved 
to quash the indictment because of alleged racial discrimination in the selection of jury com- 
missioners and of the grand jury. The Court of Criminal Appeals of Texas, after examining 


the evidence, found no merit in either of these contentions. 


(The United States Supreme 


Court denied certiorari, Walker v. Texas, 76 S.Ct. 299 (1956)). A portion of the Court’s 
opinion, by MORRISON, P. J., and of the opinion of DAVIDSON, J., on denial of rehearing 


follow: 


= + * 


Appellant moved to quash the indictment 
on the grounds of racial discrimination in the 
selection of the jury commissioners who selected 
the grand jury which indicted him and in the 
selection of the grand jury itself. 

As to the jury commissioners, the proof is 
very similar to that which was before this 
Court recently in Morris v. State, 251 S.W.2d 
781, writ of certiorari denied 345 U.S. 951, 78 
S.Ct. 863, 97 L.Ed. 1874, and Addison v. State, 
Tex.Cr.App., 271 S.W.2d 947, 949. What we 
said in those cases, we think, disposes of appel- 
lant’s first contention. 

As to the grand jury, we must examine the 
record further. As in the Addison case, there 
was no showing of express or intentional dis- 
crimination in the selection of the grand juries 
in Dallas County. Clarence Jackson, a Negro, 
was a member of: the grand jury which returned 
the instant indictment. It was shown that a 
Negro had been on each of the grand juries 
impaneled in Dallas County for the last ten 
years except three, and that two grand juries 
had had two Negroes serving on them during 
that period. There was no showing as to the 
racial composition of the grand jury panels of 
sixteen names from which a grand jury of 
twelve was chosen, except that on one occasion 
three Negroes had been on the panel. 

Appellant offered the testimony .of two. of 
the jury commissioners who selected the grand 


jury which returned the instant indictment. 
Commissioner Hansen testified that he recom- 
mended Clarence Jackson because he knew him 
personally, knew that he was a deacon of the 
church and a very worthy and trusted employee 
of the Federal Reserve Bank; that he mentioned 
to his fellow commissioners that Mr. Jackson 
was a member of the colored race; and that 
he found out later that he was the only mem- 
ber of that race selected by him and his fellow 
commissioners but that he did not know the 
racial background of some of the other grand 
jurors at the time of their selection. 


Commissioner Spencer testified that he was 
told by a fellow commissioner that Clarence 
Jackson was a member of the colored race and 
that his five selections for the grand jury were 
intimate acquaintances of his whom he knew 
to be so situated in business that they might 
spare three months to serve. 


C. F. Starks, a member of the colored race, 
testified that he had served on the grand jury 
about ten years ago and that frequently since 
that time the Dallas County jury commissioners 
had called upon him for advice in the selection 
of members of the colored race for grand jury 


’ service. Appellant contends that the aid which 


the commissioners got from Mr. Starks was 
unofficial and illegal. It would seem to us, 
rather, that the commissioners were attempting 
to comply with the mandate of the Supreme 
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Court of the United States in Cassell v. Texas, 
$39 U.S. 282, 70 S.Ct. 629, 637, 94 L.Ed. 839, 
wherein the Court said: 

“Their responsibility was to learn whether 
there were persons among the Negroes they 
did not know who were qualified and avail- 
able for service.” 

e e % 
Finding no reversible error, the judgement 
of the trial court is affirmed. 


On Appellant’s Motion for Rehearing 
DAVIDSON, Judge. 


Appellant insists that we were in error in 

overruling his contention that racial discrimina- 
tion was practiced against members of the 
Negro race in the selection and organization of 
the grand jury that returned the indictment in 
this case. 
* In deference to this insistence, we have again 
reviewed the testimony touching this question 
and remain convinced that a correct conclusion 
was reached originally. 

We can but add to what we said originally 
the observation that in our opinion this record 
reflects that the grand jury commissioners, in 
drawing the instant grand jury, fairly and hon- 
estly performed the duties incumbent upon 
them not to discriminate against any race, na- 
tionality, creed, or class entitled to be given 


recognition or consideration in the drawing 
thereof. 

It must be remembered that the guarantee 
of the Fourteenth Amendment against discrimi- 
nation in the organization of a grand jury is not 
limited or restricted to members of the different 
races but extends to and includes all classes 
and groups which, by reason of some special 
condition or fact situation, are established in 
the particular county or community. Hernan- 
dez v. Texas, 347 U.S. 475, 74 S.Ct. 667, 98 
L.Ed. 866. 

It follows, therefore, that in the drawing 
and selection of a grand jury in this state all 
races, nationalities, and established classes are 
entitled to the same treatment and considera- 
tion in order that discrimination not be prac- 
ticed against the members of any particular 
group or as between the several classes which 
are entitled to the same protection against 
discrimination. 

Under the facts here presented, we are unable 
to arrive at the conclusion that members of the 
Negro race were discriminated against because 
of their race in the organization of the instant 
grand jury. 

* * * 


We remain convinced that reversible error is 
not reflected. 


Appellant’s motion for rehearing is overruled. 





TRIAL PROCEDURE 
Petit Juries—California 


Willie FORMAN and Ruby Forman vy, ALEXANDER’S MARKETS, a corporation, et al. 


District Court of Appeals, Second District, Division 2, California, January 25, 1956, 292 P.2d 257. 


SUMMARY: Negro plaintiffs brought an action for damages for injuries resulting from a 
motor vehicle collision. Upon questioning the prospective jurors, all disavowed any racial 
prejudice. Following an adverse judgment, the plaintiff moved for a new trial, supporting the 
motion with affidavits of jurors which purported to show that certain jurors had expressed 
bias against Negroes in the jury’s deliberation. The jurors’ affidavits were not accompanied 
by affidavits of the plaintiffs as to the time of their discovery of the jurors’ bias. The Court 
held that, absent such affidavits, the motion for new trial must be dismissed. 


Before MOORE, P. J. and ASHBURN and FOX, J. J. 
FOX, Justice. 





This is an action for personal injuries growing 
out of a motor vehicle collision. After trial by 
jury, a verdict was rendered in favor of de- 
fendants, upon which judgment was entered. 
A motion for new trial was denied. Plaintiffs 


appeal from the judgment and the order deny- 
ing their motion for a new trial. 

Plaintiffs’ principal contention is that they 
were denied a fair trial because of the miscon- 
duct of several jurors, as set out in affidavits 
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filed in support of their motion for a new trial. 


The record on appeal consists of the judg- 
ment roll and a partial reporter’s transcript, 
which is limited to the voir dire examination of 
the jury by the court and counsel, the jury in- 
structions, and the proceedings on the motion 
for the new trial. 


During the impanelment of the jury, the court 
inquired as follows of the prospective jurors: 
“Bearing in mind that everyone is entitled to a 
fair and impartial judgment, irrespective of 
race, color or creed, it is a fact that some of 
the parties here concerned are persons of color 
or of race which are not Caucasian, and would 
that influence you in the slightest?” There was 
no response, indicating that no one entertained 
such prejudice. On voir dire plaintiffs’ counsel 
propounded questions seeking to elicit whether 
any of the prospective jurors harbored racial 
prejudice which would preclude their granting 
plaintiffs a fair trial. The veniremen disavowed 
the existence of such prejudice. 


[Juror’s Affidavit] 


Plaintiffs filed the affidavits of four jurors in 
support of their motion for a new trial. Three 
of the affidavits are substantially similar. Typi- 
cal of these is the following, executed by Sara 
C. Breuer, who deposed: 


“That she was one of the jurors 
duly impaneled and heard the above cap- 
tioned case tried in Department 67 before 
the Honorable Leon T. David, Judge pre- 
siding. 

“That the jury impaneled in said trial 
immediately after the selection of its fore- 
man became completely disorderly and did 
not permit full discussion of the case. 

“That Eunice M. Talmadge, one of the 
jurors, stated that she desired to discuss the 
case fully before taking a vote and at one 
time requested that portions of the testi- 
mony of the defendant Eddie Roy Lee be 
reread and pursuant to her wish, called for 





the bailiff to so advise the presiding judge 
and that some of the other jurors became 
extremely loud and boisterous and told the 
bailiff, against her wishes, to disregard the 
request because the majority of the jurors 
did not wish the testimony to be reread. It 
was her wish, however, that the testimony 
of defendant Lee be reread so that she may 
refresh her recollection of the testimony 
given by him. 


“That Mrs. Ruth A. Nichols monopolized 
all of the discussion and did not permit 
others to have a voice in the deliberation. 
She stated that she had discussed this case 
with her husband who is a truck driver 
and by reason of said discussion was con- 
vinced that the plaintiffs in this case were 
negligent. Your affiant called her on this 
point and pointed out to her that discussion 
of this case with her husband was in viola- 
tion of the court’s admonition. She then 
stated that she did not discuss the entire 
case with him but merely discussed certain 
portions relating to skid marks. Mrs. 
Nichols monopolized all of the time and did 
not permit others to voice an opinion. She 
was extremely loud and shouted everyone 
down who attempted to voice an opinion. 
She stated that her husband, being a truck 
driver, was familiar with the habits of 
truck drivers and that they are at all times 
safe drivers. ; 
“Throughout the entire deliberation the 
jury room was in complete disorder and 
several of the jurors stated that Negroes 
cannot be believed because they are liars 
and since the plaintiffs in this case are 
Negroes, a verdict should be brought in in 
favor of the defendants. 
“The first vote of the jury resulted in 
8 to 4 in favor of plaintiffs. Immediately 
after this vote, Mrs. Nichols became loud 
and boisterous and monopolized all of the 
time of the discussion. It was then that she 
stated that she had discussed the matter 
with her husband and based on that dis- 
cussion, she was convinced that the plain- 
tiffs in this case were negligent. This affi- 
ant does not know which of the jurors 
stated that Negroes are liars, but such re- 
marks were made by several of the jurors 
in the jury room during the deliberation.” 
The fourth affidavit is of like import, except 
that it omits any reference to statements al- 
legedly made relative to the veracity of Negroes. 

Neither plaintiffs nor their counsel filed any 
affidavits in support of the motion. No counter- 
affidavits were filed by defendants. 


[Jurors’ Affidavits Insufficient] 


It is at once apparent that so far as the affi- 
davits by the jurors purport to indicate (1) 
that juror Nichols received evidence out of 
court which she discussed in the jury room dur- 
ing the deliberations; (2) that Mrs. Talmadge 
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was prevented from having certain portions of 
the testimony reread to her, and (3) the delib- 
erations in the jury room were disorderly and 
monopolized ‘by juror Nichols, they are inad- 
missible and furnish no basis for setting aside 
the judgment. Affidavits of the jurors cannot 
be received to impeach their verdict, except 
upon the ground that it was reached by resort 
to chance. Code Civ.Proc. § 657, subd. 2; 
People v. Gidney, 10 Cal.2d 138, 146, 73 P.2d 
1186; Maffeo v. Holmes, 47 Cal.App.2d 292, 117 
P.2d 948; Buckley v. Chadwick, 45 Cal.2d—, 288 
P.2d 12. 

However, plaintiffs correctly point out that 
to this rule there has been engrafted a well-rec- 
ognized exception. Thus, affidavits of jurors 
are admissible which relate to occurrences dur- 
ing the trial and the deliberations of the jury 
tending to establish the bias of a juror or other 
prejudicial circumstance existing at the time of 
his impanelment which he concealed during 
the voir dire examination directed to that point. 
Shipley vy. Permanente Hospital, 127 Cal.App. 
2d 417, 274 P.2d 53; Pollind v. Polich, 78 Cal. 
App.2d 87, 92, 177 P.2d 63; Williams v. Bridges, 
140 Cal.App. 537, 35 P.2d 407. But such affi- 
davits must be accompanied by an affirmative 
showing that neither the moving party nor his 
counsel had knowledge of such dereliction on 
the part of the juror prior to the rendition of 
the verdict. Sherwin v. Southern Pac. Co., 168 
Cal. 722, 726, 145 P. 92; Newman v. Los Angeles 
Transit Lines, 120 Cal.App.2d 685, 694, 262 P.2d 
95; Gray v. Robinson, 33 Cal.App.2d 177, 183, 
91 P.2d 194; Lafferty v. Market Street Ry. Co., 
7 Cal.App.2d 698, 702-703, 46 P.2d 996. In the 
sound discretion of the court, “A new trial may 
be granted upon the ground a juror made un- 
true answers to questions asked upon his voir 
dire, if it appears the moving party was not 
aware of the falsity at the time of the comple- 
tion of the impanelment of the jury, and did 
not discover such fact during the trial and be- 
fore the rendition of the verdict.” (Emphasis 
added.) Lindemann v. San Joaquin Cotton Oil 
Co., 5 Cal.2d 480, 495, 55 P.2d 870, 878. 


[Plaintiffs’ Omission] 


In the case at bar, neither plaintiffs nor their 
attorney submitted any affidavits. Plaintiffs 
have failed to show affirmatively in support of 
their motion for a new trial that both they and 
their counsel were ignorant of the facts con- 
stituting the claimed misconduct prior to the 
rendition of the verdict. The absence of such a 


showing in support of the motion for a new 
trial is fatal. Sherwin v. Southern Pac. Co., 
supra; Newman vy. Los Angeles Transit Lines, 
supra; Lafferty v. Market Street Ry. Co., supra. 
The controlling law is well expressed by the 
Supreme Court in Sherwin v. Southern Pacific 
Co., supra, 168 Cal. at page 726, 145 P. 92, 93. 
In that case an affidavit was filed in support 
of the motion for new trial which showed 
merely that the attorneys for the defendant 
were unaware that one of the jurors gave un- 
true answers to questions asked him on his voir 
dire. There was no allegation that this fact 
was not discovered afterwards during the trial 
and before the rendition of the verdict. In re- 
versing the order granting a new trial the court 
stated: “The affidavits in support of the motion 
for a new trial merely show that the attorneys 
conducting the trial for the defendant were not 
aware of the facts aforesaid at the time the 
impanelment of the jury was completed. They 
do not show that they did not discover said 
facts afterwards during the trial and before 
the rendition of the verdict. It may be con- 
ceded that the conduct of the juror Horton in 
giving a false answer to the questions put to him 
constituted misconduct or irregularity on his 
part sufficient to warrant the granting of a new 
trial therefor. [Citation.] But where miscon- 
duct or irregularity of this character is relied 
on as ground for new trial, the affidavits of the 
moving party must show affirmatively that both 
he and his counsel were ignorant of the facts 
constituting the misconduct or irregularity 
charged until the rendition of the verdict. [Ci- 
tations.] If the defendant or its attorneys had 
discovered these facts at any time during the 
trial it would have been their duty, if they de- 
sired to take advantage thereof, to apply to the 
court for leave to reopen the examination of the 
jurors, elicit the facts, and thereupon offer a 
challenge to the juror guilty of the misconduct. 
In failing to show that they did not acquire such 
knowledge during the course of the trial after 
the jury was sworn, the defendant failed to 
present sufficient ground for a new trial for 
that cause. The order granting a new trial was 
therefore erroneous.” 


Plaintiffs having failed to make the affirma- 
tive showing that neither they nor their counsel 
had knowledge of the misconduct relied on 
prior to the rendition of the verdict, the order 
denying their motion for a new trial was prop- 
erly made. In view of these vital lacunae, to 








COURTS 397 


have granted the motion would have been re- 
versible error. Sherwin v. Southern Pac. Co., 
supra; Lafferty v. Market St. Ry. Co., supra. 


The judgment is affirmed. The attempted ap- 
peal from the order denying the motion for 
new trial is dismissed. 





TRIAL PROCEDURES 
Petit Jury—Connecticut 


STATE of Connecticut vy. James HIGGS 


Supreme Court of Errors of Connecticut, January 30, 1956, 120 A.2d 152. 


SUMMARY: The defendant, a Negro, was convicted of rape in a Connecticut trial court. On 
appeal he alleged that the trial judge erroneously excluded questions addressed by his at- 
torney to prospective jurors as to their racial bias or prejudice. The Supreme Court of Errors 
reversed and returned the case for a new trial, holding that the defendant should have been 
allowed to establish whether prospective jurors entertained any racial bias. 


INGLIS, C. J. 


On a trial to the jury, the defendant was 
found guilty of rape. From the judgment ren- 
dered on that verdict he has appealed. His 
assignments of error are numerous but can be 
grouped in five categories. He claims error, 
first, in the court’s refusal to allow questions 
on the voir dire concerning possible race preju- 
dice on the part of prospective jurors; second, 
in various rulings on evidence; third, in the 
denial of his motion for a mistrial; fourth, in 
the charge; and lastly, in the court’s conduct, 
which he maintains was so prejudicial to him 
throughout the whole trial that it constituted 
a denial to him of due process of law. There is 
no merit to any of these claims of error except 
the first. 

The defendant is a Negro. His alleged victim 
is a white woman. The printed record contains 
excerpts from the examination on the voir dire 
of six of the veniremen. To the first of these, 
the defendant’s attorney propounded the ques- 
tion: “Would it require any less evidence for 
you to find a Negro person guilty of such a 
crime [rape] than it would to find a white 
person?” The court on its own motion ruled 
the question out, saying: “You can’t make a dis- 
tinction, you know, between the temperament 
and mentality of the white horses and the black 
horses.” 


[Questioning of Prospective Jurors] 


To the second venireman, the following ques- 
tion was propounded: “Mrs. Herdeg, would you 
have any reluctance in following any instruc- 
tion the Court may give you as to the weight 


which may be given to the fact that the de- 
fendant or any witness in this case is a Negro?” 
Thereupon the court said: “Now, what has that 
to do with it? Negroes stand before the Bar of 
Justice the same as white people. We make 
no distinction between colors in [either] the 
justice [or] the brand of justice whichis given 
to one or the other.” To the same prospective 
juror was put the question: “Mrs. Herdeg, 
would you have any prejudice against a de- 
fendant because of his color?” The court inter- 
jected: “Now, I have told you before it does 
not make any difference about his color. The 
question is whether or not any witness or any 
principal in the case is such that this witness 
would have a prejudice against them. The 
color does not enter into it.” The defendant's 
attorney then said: “The color is a possible 
source of prejudice and I would like to inquire 
of the respective Thereupon the court 
interrupted to say: “The Court does not recog- 
nize any such thing. You can ask the questions 
proper to ask. We recognize nobody as hold- 
ing a prejudice against a person because of his 
color...” 





The foregoing exchanges between the court 
and counsel are typical of what occurred in the 
course of the examination of the other venire- 
men. Whenever counsel asked whether the 
prospective juror had any prejudice against a 
Negro so that it would require less evidence to 
convict him of the crime of rape than it would 
to convict a white man, or asked whether the 
juror would be less inclined to believe a Negro 
witness than a white witness simply because 
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of the former's color, the court excluded the 
question. It appears from the remarks made by 
the court that its ruling was based upon the 
ground that in a court of justice no distinction 
should be made between Negroes and white 
persons and that, therefore, the very thought 
that it was possible for a juror to be so preju- 
diced against Negroes that he would be less apt 
to believe their testimony than that of whites 
or require less evidence to convict them should 
be carefully kept from the minds of prospective 
jurors. 


[State Statute] 


When this case was tried, § 7908 of the 
General Statutes was in effect. It provided: “In 
any civil or criminal action tried before a jury, 
either party may examine each juror as to his 
qualifications to sit as a juror in such action 

. ; and, if the judge before whom such ex- 
amination shall be held shall be of the opinion 
from such examination that any juror would 
be unable to render a fair and impartial verdict, 
such juror shall be excused by the judge from 
any further service upon the panel, or in such 
action, as such judge may determine.” 


[Right to Examine Jurors} 


Under this statute, any party to a jury case 
had an absolute right to examine prospective 
jurors on the voir dire. The information elicited 
by such an examination serves a twofold pur- 
pose. In the first place, it permits the court to 
determine whether a venireman is qualified to 
act as a juror, and, in the second place, it aids 
each party in exercising his peremptory chal- 
lenges. Duffy v. Carroll, 137 Conn. 51, 56, 75 
A.2d 38. It is true that the extent to which 
parties may go in such an examination rests 
largely in the discretion of the court, and the 
exercise of that discretion will not constitute 
reversible error unless the discretion has been 
clearly abused and one of the parties has been 
prejudiced thereby. Duffy v. Carroll, supra; 
Sherman v. William M. Ryan & Sons, Inc., 126 
Conn. 574, 578, 13 A.2d 134; see State v. Men- 
dill, 141 Conn. 360, 362, 106 A.2d 178. Never- 
theless, in exercising its discretion, the court 
should grant such latitude as is reasonably 
necessary to fairly accomplish the purposes of 
the voir dire. Clearly, therefore, if there is any 
likelihood that some prejudice is in the juror’s 
mind which will even subconsciously affect his 
decision of the case, the party who may be 
adversely affected should be permitted ques- 


tions designed to uncover that prejudice. This 
is particularly true with reference to the de- 
fendant in a criminal case. Otherwise, the 
right of trial by an impartial jury guaranteed 
to him by article first, § 9, of the constitution 
of this state might well be impaired. See State 
v. Potter, 18 Conn. 166, 171; State v. Wilson, 
38 Conn. 126, 187. 


[Other Jurisdiction’s Rules] 


In line with this thought, it is almost uni- 
formly held in other jurisdictions that it is re- 
versible error in a criminal case in which a 
Negro is the defendant to exclude questions, 
propounded by him on the voir dire, designed 
to bring out that a prospective juror is so preju- 
diced against the Negro race that it would 
take less evidence to convince him that a Negro 
was guilty of the crime charged than to con- 
vince him that a white person had committed 
a similar crime. Aldridge v. United States, 283 
U.S. 308, 318, 51 S.Ct. 470, 75 L.Ed. 1054, 78 
A.L.R.2d 1203 and note, 1208; Pinder v. State, 
27 Fla. 370, 374, 8 So. 837; Hill v. State, 112 
Miss. 260, 265, 72 So. 1003; State v. McAfee, 
64 N.C. 339, 340; Fendrick v. State, 39 Tex. 
Crim. 147, 150, 45 S.W. 589; Busch, Law & 
Tactics in Jury Trials, § 119. 

We cannot be blind to the fact that there 
may still be some who are biased against the 
Negro race and would be more easily con- 
vinced of a Negro’s guilt of the crime of rape 
than they would of a white man’s guilt. Espe- 
cially would they be unlikely to approach in 
a detached and objective manner the decision 
of the guilt or innocence of a Negro charged 
with raping a white woman. 


[Existence of Racial Prejudice] 


So long as race prejudice exists, even in a 
relatively few persons, there is a substantial 
chance that one of those few will appear in 
court as a venireman. Consequently, the fact 
that most people in the state are not prejudiced 
against Negroes is not of controlling impor- 
tance. The point is clearly stated in Aldridge 
v. United States, supra, 314, as follows: “But 
the question is not as to the civil privileges of 
the negro, or as to the dominant sentiment of 
the community and the general absence of any 
disqualifying prejudice, but as to the bias of 
the particular jurors who are to try the accused. 
If in fact, sharing the general sentiment, they 
were found to be impartial, no harm would 
be done in permitting the question; but if any 
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one of them was shown to entertain a prejudice 
which would preclude his rendering a fair 
verdict, a gross injustice would be perpetrated 
in allowing him to sit. Despite the privileges 
accorded to the negro, we do not think that it 
can be said that the possibility of such preju- 
dice is so remote as to justify the risk in for- 
bidding the inquiry.” 

The statute, § 7908, entitled the defendant as 
a matter of right to examine each venireman 
on the voir dire as to his qualifications to serve 
as a juror. Whether or not a venireman har- 
bored any prejudice against Negroes as a race 
had, under the circumstances of the case at bar, 
a very direct and peculiarly important bearing on 
his qualification to sit as a juror. It was of vital 
importance to the defendant that if any such 
prejudice existed it be brought to light. Only 
so could he intelligently challenge for 
cause or exercise his right of peremptory chal- 
lenge. The rulings excluding from the examina- 
tion on the voir dire all questions concerning 
race prejudice were an abuse of the court's 
discretion. Since they prevented the defendant 
from the exercise of his rights under the statute, 
they were prejudicial to him. Consequently, 
the rulings constitute reversible error. 


[Harmless Error Contention] 


The state contends that if the exclusion of 
questions designed to determine whether pro- 
spective jurors entertained race prejudice was 
error, it was harmless because the particular 
jurors, the examination of whom is set forth 
in the finding, were either excused by the de- 
fendant and did not sit or were accepted by the 
defendant. The answer to this is that by its 
repeated rulings excluding this line of questions 
and by its admonition of counsel, the court 
made it clear that it would not tolerate the pro- 
pounding of such questions to any of the venire- 
men. Consequently, the defendant was pre- 
cluded from following this line of inquiry with 
all of the jurors who were selected to serve. 


[Waiver] 


The state also contends that the defendant 
waived any claim of error on this score. This 
contention is based upon the following: Mr. 
Pharr, senior counsel for the defendant, was not 
present in court during the voir dire. The ex- 
amination was conducted by Mr. Marcuse, the 
junior counsel. After the twelve jurors were 
selected but before they were sworn, Mr. Pharr 
arrived. The court said to him: “Now, in your 
absence, a jury has been accepted. We deferred 
swearing them until you could be here today. 
Personally, I don’t think of any motion you 
might want to make, but if you want to make 
any, the way is still open.” To this Mr. Pharr 
replied: “I have none to make. I am satisfied 
with the jury Mr. Marcuse has picked for us.” 
It is obvious that at this stage of the proceed- 
ing there was no motion which Mr. Pharr could 
have made with any prospect of its being 
granted. He had no ground upon which to 
base a motion that any of the jurors be dis- 
charged because of race prejudice, because the 
rulings of the court had prevented the dis- 
closure of such prejudice by any of the jurors 
who had been accepted. It was, moreover, 
perfectly clear from the attitude of the court 
that a motion for a re-examination of all of 
the jurors in order to inquire as to any race 
prejudice would have been futile. There was 
nothing left for Mr. Pharr to do but to continue 
the trial to the jury already selected. Under 
the circumstances, he was entitled to accept for 
the time being the rulings of the court in the 
expectation that he would assign them as error. 
The fact that he did accept those rulings and 
say that he was satisfied with the jury cannot 
reasonably be interpreted under the circum- 
stances of this case as a waiver of any claim of 
error in the rulings. 


There is error, the judgment is set aside and 
a new trial is ordered. 


In this opinion the other judges concurred. 
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TRIAL PROCEDURE 
Petit Jury—Georgia 


Aubrey WILLIAMS v. STATE of Georgia 
Supreme Court of Georgia, July 15, 1955, 88 S.E.2d 376. 


SUMMARY: The defendant, a Negro, was convicted of murder in a Georgia state court and 
the Georgia Supreme Court affirmed. A motion for a new trial was overruled by the lower 
court and the Georgia Supreme Court also affirmed that motion. The defendant then brought 
an extraordinary motion for new trial, on the ground that he was denied equal protection 
of the law because Negroes were excluded from the petit jury. The Georgia trial court dis- 
missed the extraordinary motion for new trial, and the dismissal was affirmed by the Georgia 
Supreme Court on appeal. The United States Supreme Court granted certiorari and remanded 
the case to the Georgia Supreme Court for reconsideration in order that that court might 
consider the allegation of denial of equal protection. 349 U.S. 375, 1 Race Rel. L. Rep. 29 
(1954). On the remand, the Georgia Supreme Court reaffirmed its prior decision affirming 
the denial of the extraordinary motion. (The United States Supreme Court declined to 
review, on certiorari, the last decision of the Georgia Supreme Court. 350 U.S. 950, 76 S.Ct. 





326 (1956) ). 
DUCKWORTH, Chief Justice. 


“The powers not delegated to the United 
States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respec- 
tively, or to the people.” Constitution of the 
United States, 10th Amendment; Code, § 1- 
810. Even though executives and legislators, 
not being constitutional lawyers, might often 
overstep the foregoing unambiguous constitu- 
tional prohibition of Federal invasion of State 
jurisdiction, there can never be an acceptable 
excuse for judicial failure to strictly observe it. 
This: court bows to the Supreme Court on all 
Federal questions of law but we will not su- 
pinely surrender sovereign powers of this State. 
In this case the opinion of the majority of that 
court recognizes that this court decided the case 
according to established rules of law and that 
no Federal jurisdiction existed which would 
authorize that court to render a judgment either 
affirming or reversing the judgment of this 
court, which are the only judgments by that 
court that this court can constitutionally recog- 
nize. 


The Supreme Court, 349 U.S. 375, 75, S.Ct. 
814, undertakes to remand the case for further 
consideration, and in their opinion has pointed 


to Georgia law vesting in the trial judge dis- 
cretion in ruling upon an extraordinary motion 
for new trial and apparently concluded there- 
from that this court should reverse the trial 
court because that discretion was not exercised 
in the way the Supreme Court would have ex- 
ercised it. We know and respect the universally 
recognized rule that the exercise of discretion 
never authorizes a violation or defiance of law. 
In this case, as pointed out by us, that law is 
that the question sought to be raised must be 
raised before trial and not otherwise. 


Not in recognition of any jurisdiction of the 
Supreme Court to influence or in any manner to 
interfere with the functioning of this court on 
strictly State questions, but solely for the pur- 
pose of completing the record in this court in 
a case that was decided by us in 1958, and 
to avoid further delay, we state that our opin- 
ion in Williams v. State, 210 Ga. 665, 82 S.E.2d 
217, is supported by sound and unchallenged 
law, conforms with the State and Federal Con- 
stitutions, and stands as the judgment of all 
seven of the Justices of this Court. 


Judgment of affirmance rendered May 10, 
1954, adhered to. All the Justices concur. 
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TRIAL PROCEDURE 


Petit Juries—Tennessee 
Nathan HARRIS vy. STATE of Tennessee 


Supreme Court of Tennessee, December 9, 1955, 


S.W.2d 








SUMMARY: The defendant was convicted in a Tennessee state court of robbery. On appeal 

to the Supreme Court of Tennessee, he assigned as error that a Negro member of the jury 
’ which tried him had been separated from the remaining members of the jury for lunch 
during the trial. Defendant alleged that this separation from the other jurors was an 
unlawful discrimination against the Negro juror and denied him, the defendant, the equal 
protection of the laws. The Court found that the jurors ability to give a fair consideration 
to the issues being tried was not affected by the separation, and that the defendant’s allegation 
of discrimination as to the juror could not be considered on appeal. The conviction was 


affirmed. 








TOMLINSON, J. 


This appeal by Nathan Harris is from a con- 
viction of robbery with punishment fixed at 
not more than twenty years imprisonment, Code 
Section 10803, with maximum punishment in- 
creased to twenty-five years by Chapter 6 of 
the Public Acts of 1953. 


On the jury which convicted this man was 
one negro. At lunch time the eleven white 
jurors were taken by an officer to a restaurant 
which served white people. A negro deputy 
sheriff was sworn to take the negro juror to 
a restaurant serving negro patrons. The only 
assignment of error is based on this fact, and 
is as follows: 


“It was error for the Court to separate 
the colored man from the remainder of the 
jury on the ground that he was a negro, 
and thus discriminate against him and his 
rights as a juror, in violation of the 18th 
[sic] Amendment to the Constitution of 
the United States, and thus deprive this 
defendant of Equal Protection of the Laws.” 
Plaintiff-in-error Harris may on this appeal 

concern himself only with alleged wrongs done 


him in the trial of this cause. Thus, the alleged 
fact that this negro juror was “discriminated 
against—in violation of the 13th [sic] Amend- 
ment to the Constitution of the United States” 
by being taken to a different restaurant from 
the white jurors is a matter as to which the 
Court cannot entertain the complaint of Harris. 

This negro juror, W. C. Dansley, testified 
that he was not in any way offended. This 
would seem to destroy the statement made in 
argument that such separation might give the 
juror an inferior complex and “thus incline 
him to agreéxmore readily with them (the other 
jurors) insteadsof using his independent judg- 
ment.” 

It also follows from this testimony that the 
insistence of Harris that the action mentioned 
deprived Harris of the “equal protection of the 
laws” is an insistence which is not well taken. 

The minimum punishment for robbery is five 
years. Under the Indeterminate Sentence Law 
the judgment should have directed the confine- 
ment of Harris for a term of not less than five 
years and not more than twenty years, the 
maximum fixed by the jury. 

As so modified the judgment will be affirmed. 





TRIAL PROCEDURE 


Removal—Federal Courts 


See STATE v. JACKSON under TRANSPORTATION, Buses—North Carolina, in this section 


at page 357. 
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CRIMINAL LAW ADMINISTRATION 


Grand Juries—Alabama 


On February 6, 1956, the Third Judicial Circuit Court of Alabama, WALLACE, J., charged 
grand juries of that circuit with respect to interference with state functions. A transcript of 
the charge and the answers of two of the grand juries follows: 


Recently there has been an indication of the 
Federal Government through the Justice De- 
partment to further encroach upon the rights 
of the States. Without going into a discourse 
upon the rights of the States reserved to them 
in the Constitution, it suffices to state that the 
grand jury of this county and all state court 
grand juries are sovereign bodies. Grand juries 
are in effect the last stronghold of local gov- 
ernment in America. The grand jury is a strong 
part of the judicial system of this State. It is 
all powerful within its field of operation in our 
system of government that separates the Judi- 
cial, Legislative, and Executive branches. It is 
an important function of State and local gov- 
ernment, and the Federal Government has no 
more right to investigate its deliberations nor 
its make-up through the media of federal police 
any more than the State of Alabama having the 
right to investigate federal grand juries by the 
state police. 


Yet recently the Justice Department ordered 
the Federal Bureau of Investigation (federal 
police) to investigate the method of selecting 
Cobb County, Georgia, grand jurors and, in et- 
fect, an investigation of the Cobb County grand 
jury itself. This unwarranted and deliberate 
invasion of State sovereignty by the federal 
police was a direct insult to the people of that 
county and to state sovereignty. Under our 
judicial system, if any person feels aggrieved 
or feels that his rights have been abrogated or 
abridged in any manner he may appeal his 
case to higher courts and if entitled to redress, 
acquire it according to the law through the 
legally constituted methods. No person in any 
court can be denied the right to appeal if he 
feels that his rights have been prejudiced in any 
manner. That is true in this court, and I know 
of no instance where any person has not re- 
ceived the full benefit of the law. 


It seems to me that the time has come for 
those in authority to assert themselves in re- 


gards to this unjustified attack upon local gov- 
ernment and upon the integrity of the grand 
juries of State courts. Therefore, if there is any 
attempt in this state to perpetrate such a delib- 
erate outrage on state sovereignty by the Fed- 
eral police, it should be challenged and stopped 
cold in its tracks. For the benefit of those who 
might attempt such an attack upon the grand 
juries or the courts of this the Third Judicial 
Circuit of Alabama, which is composed of the 
counties of Barbour, Bullock, and Dale, I, as 
the Judge of this Circuit shall take such action 
as is necessary to protect the integrity of our 
State courts from illegal, unwarranted, unjusti- 
fied and deliberate interference by the U. S. 
Department of Justice through the Federal 
Bureau of Investigation. If at any time this 
grand jury, this court, or any agency related 
to its make-up is investigated by the U. S. Jus- 
tice Department through the Federal Bureau 
of Investigation or any other unit of federal 
police, I shall consider such investigation a gross 
violation of state sovereignty and illegal and 
an open insult to the people of the counties 
of my circuit in which said court or grand jury 
is located under investigation. I shall forthwith 
invoke the fuJl power and authority that I pos- 
sess and shall issue an order for the arrest of 
every member of the FBI or other Federal po- 
lice so involved in such investigation and if they 
are physically present within my jurisdiction, 
shall order their immediate arrest and confine- 
ment to jail for contempt of court, for such 
conduct would certainly in my considered opin- 
ion be contemptuous. The Federal police have 
no right to investigate any branch of state 
government, whether it be legislative, judicial 
or executive. I shall take steps to protect the 
integrity of that part of the State’s judicial sys- 
tem over which I preside. Unless we assert 
ourselves, and if we continue to allow such 
“Gestapo” methods of the Federal government 
in local affairs, then surely “local government 
in America will be dead forever.” 


Excerpts from the report of the grand jury, Bullock County, Alabama, February 8, 1956: 


° © © We commend your Honor on his state- 
ment regarding his desire to protect the in- 


tegrity and sovereignty of State courts and 
Grand Juries against illegal and unwarranted 








i i de a ile se ee ee Nee 














investigations by the Federal Government. We 
feel that if the Federal Government can investi- 
gate the deliberations or make-up of the Grand 
Juries of any County then as your Honor has 
stated, “Local Government is forever dead in 
this Nation.” We recognize the important role 
the Grand Jury plays in our Judicial system and 
it should remain inviolate and undisturbed. We 
give our wholehearted and unequivocable sup- 
port to his Honor’s statement in this matter and 
will support him to the utmost in whatever ac- 
tion he takes if necessary to protect the integrity 
of this Court and Grand Jury and to further 
protect State sovereignty. 

We would like to comment upon the present 
emphasis on race relations brought about by 
recent decisions of the Federal Court and by 
rules of the Federal Agencies. This Grand Jury 
deplores the fact that such action on the part 
of the Federal Government and its Administra- 
tive Agencies has brought about a deterioration 
in the fine race relations that have heretofore 
existed in the South. We are determined that 
the system of Segregation formulated by our 
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people and written into our laws be preserved 
even if it requires the adoption of new sys- 
tems. Relations between the races are fine in 
this County for which we are grateful. We be- 
lieve that our people will remain calm and 
sensible. We do not want to see violence in any 
form and pray that such never be the case. We 
can preserve our segregated ways of life with- 
out violence and within the iaw and to the 
satisfaction of the great majority of our people, 
both: black and white. 


We represent both races in this body. The 
laws of this State are and should be enforced 
without discrimination. We ask the law en- 
forcement officials to enforce the laws as per- 
taining to segregation. We have adopted state 
laws and city ordinances requiring the segrega- 
tion in certain public utilities. These laws are 
to be enforced. The Interstate Commerce Com- 
mission order to the contrary notwithstanding. 
We do not recognize that a Federal Administra- 
tive Agency has any right or can abrogate a 
State law. * * * 


Excerpt from the report of the grand jury, Barbour County, Eufaula Division, Alabama, Feb- 


ruary 9, 1956: 


* * * There is one thing this Grand Jury 
feels it should make some comment upon, and 
that is the present emphasis of race relations 
brought about by recent decisions of the federal 
courts and by rules of federal administrative 
bodies. It is to be regretted that the courts 
have overturned a pleasant relation between the 
races in the South and produced a situation 
that may lead to violence. As the Grand Jury 
of this County we pledge to uphold the laws of 
this State. We do not advocate violence but 
pray that our citizens will so conduct themselves 
as to avoid it. At the same time we are de- 
termined that our traditions and way of life 
shall be preserved as near as they can within 
the law. 

Today, everywhere, it is recognized that 
people have a right to determine their social 
and legal relations, and to set up governments 
to declare and protect them. The South has, 


for more than 75 years, struggled with this 
problem, and was making progress towards its 
satisfactory solution. To continue that effort, 
in cooperation with both races is highly desir- 
able. This we propose to do, if it requires the 
adoption of new systems. We recognize that 
we represent both races in this body, and we 
are determined that there shall be no discrimi- 
nation in the enforcement of laws. 


We do, therefore, urge our people to be calm 
and patient. We can find a way to meet the 
emergencies of this situation within the law, 
and in accordance with the wishes of a major- 
ity of the southern people, black and white. 


We urge the authorities to enforce the laws 
of this State. We have adopted segregation in 
certain utilities and services. They should be 
continued. 


* * 2 
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FAMILY RELATIONS 

Marriage—Virginia 

Ham Say NAIM vy. Ruby Elaine NAIM. 

Supreme Court of Appeals of Virginia, January 18, 1956, 90 S.E.2d 849. 


SUMMARY: A Chinese and a Caucasian left Virginia for North Carolina to be married in that 
state, in order to avoid the Virginia statute prohibiting marriage between persons of those 
races. Later a suit for annulment of the marriage was brought in a Virginia court, which 
annulled the marriage. On appeal, the Supreme Court of Appeals of Virginia held that the 
marriage was void by virtue of the Virginia miscegenation statute. 87 S.E.2d 749, 1 Race Rel. 
L. Rep. 219. On appeal to the United States Supreme Court, that Court held that the consti- 
tutional issue of the validity of the Virginia statute was not squarely before it and remanded 
the case for clarification of the issues of the relationship of the parties to the state of Virginia 
at the time of the marriage. 350 U.S. 891, 76 S.Ct. 151, 1 Race Rel. L. Rep. 42. On receiv- 
ing the order of remand the Supreme Court of Appeals of Virginia stated that there was no 
provision in Virginia practice to reopen the case in the trial court and adhered to its prior 





opinion. 
PER CURIAM: 


On December 21, 1955, the Clerk of this 
Court received a copy of an order entered by 
the Supreme Court of the United States on 
November 14, 1955, in which it was ordered 
and adjudged “that the judgment of the said 
Supreme Court of Appeals, in this cause be, 
and the same is hereby, vacated”, and further 
ordering that the cause be “remanded to the 
Supreme Court of Appeals of Virginia in order 
that the case may be returned to the Circuit 
Court of the City of Portsmouth for action not 
inconsistent with the opinion” of the said Su- 
preme Court. 


The opinion of the Supreme Court referred to 
stated in part as follows: 


“The inadequacy of the record as to the 
relationship of the parties to the Common- 
wealth of Virginia at the time of the mar- 
riage in North Carolina and upon their 
return to Virginia, and the failure of the 
parties to bring here all questions relevant 
to the disposition of the case, prevents the 
constitutional issue of the validity of the 
Virginia statute on miscegenation  ten- 
dered here being considered ‘in clean cut 
and concrete form, unclouded by such 
problems. Rescue Army vy. Municipal 
Court, 331 U.S. 549, 584.” (In the case 
cited the appeal was dismissed, whereas in 
the present case the judgment of this court 
was vacated without any adjudication of 
invalidity ). 

The judgment of the Supreme Court of Ap- 
peals of Virginia so vacated affirmed a decree 


of the Circuit Court of the City of Portsmouth, 
which held that the marriage of the parties was 
void under Section 25-54 of the Code, the Vir- 
ginia statute on miscegenation. We held that 
statute to be constitutional for the reasons 
stated in the opinion, 197 Va. 80, 87 S.E.2d 749. 


As therein stated, the material facts were not 
in dispute. The record showed that the com- 
plainant in the suit, a white woman, was an 
actual bona fide resident of, and domiciled in, 
Virginia, and had been for more than a year 
next preceding the commencement of the suit; 
that the defendant was a Chinese and a non- 
resident of Virginia at the time of the institu- 
tion of the suit; that they had gone to North 
Carolina to be married for the purpose of 
evading the Virginia law which forbade their 
marriage, were married in North Carolina and 
immediately returned to and lived in Virginia 
as husband and wife. 

Under these facts shown by the record the 
Circuit Court of the City of Portsmouth had 
jurisdiction to hear and determine the cause. 
Code of Virginia, §§ 20-96, 20-97, 20-98. The 
Supreme Court of Appeals of Virginia had 
jurisdiction to review the decree of the Circuit 
Court of the City of Portsmouth. Code, §§ 
8-462, 17-94; Constitution of Virginia, Article 
VI. 

On the review the decree of the trial court 
was affirmed. 

The record before the Circuit Court of the 
City of Portsmouth was adequate for a decision 
of the issues presented to it. The record before 
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this court was adequate for deciding the issues 
on review. The decision of the Circuit Court 
adjudicated the issues presented to that court. 
The decision of this court adjudicated the issues 
presented to it. The decree of the trial court 
and the decree of this court affirming it have 
become final so far as these courts are con- 
cerned. 


We have no provision either under the rules 
of practice and procedure of this court or under 
the statute law of this Commonwealth by which 
this court may send the cause back to the Cir- 


cuit Court with directions to re-open the cause 
so decided, gather additional evidence and ren- 
der a new decision. Indeed, such action would 
be contrary to our fixed rules of practice and 
procedure (Rules 2:22, 5:1 § 1, et seq.) and our 
statute law (Code of Virginia, 1950, Title 8, 
Chapters 17, 18, 21). 

We therefore adhere to our decision of the 
cause and to the decree of this court which 
affirmed the final decree of the Circuit Court 
of the City of Porthmouth holding that the 
marriage of the parties to this cause was void. 





ELECTIONS 


Constitutional Amendments—Virginia 


Joseph A. JORDAN, Jr., v. Sidney C. DAY, Jr., et al. 
Circuit Court of the City of Richmond, Virginia, January 6, 1956. 


SUMMARY: Plaintiff sought an injunction in a Virginia state court to prevent the holding of 
a state referendum in Virginia on a proposed constitutional amendment (see 1 Race Rel. L. 
Rep. 241), alleging that the underlying purpose of the legislation was to avoid the effect of 
the School Segregation Cases. The Court dismissed the action, holding, in an opinion by 
SNEAD, J., that the motives of the legislature could not be questioned. 





CORPORATIONS 
NAACP—North Carolina 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE vy. 
EURE, Secretary of State, and William B. Rodman, Jr., Attorney General. 


In the Superior Court, Wake County, North Carolina, March 12, 1956. 


SUMMARY: The NAACP filed an action in a North Carolina state court against the state's 
secretary of state and attorney-general seeking a declaration that it was not required to 
register under state laws relating to foreign corporations doing business in the state and 
organizations influencing legislation and public opinion. The defendant state officials de- 
murred because of the joinder in one civil action of claims relating to two distinct statutory 
requirements (one of which provided a criminal penalty). The Court sustained the de- 
murrer, dismissed the count relating to the criminal statute, and permitted the NAACP to 
plead over with respect to the statute requiring foreign corporations to register. (Follow- 
ing the order sustaining the demurrer in this case, the Editors have reprinted the Complaint 
(with exhibits) of the NAACP and the Demurrer of the state officials to afford a fuller un- 
derstanding of the issues presented. ) 


HOBGOOD, J. 


Thad 





This cause coming on to be heard and being 
heard before His Honor, Hamilton H. Hobgood, 
Judge Presiding, at the March 12, 1956, Civil 
Term of the Superior Court of Wake County, 


upon the demurrer of the defendants for the 
reasons and grounds set forth in said demurrer, 
and the Court being of the opinion that the 
said demurrer should be sustained: 
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IT IS, THEREFORE, considered, ordered, 
adjudged and decreed by the Court that the 
demurrer filed in this cause be and the same is 
hereby sustained; 

And it is the further opinion of the Court that 
a decision based on the cause of action under 
Article 10, Chapter 120, of the General Statutes 
of North Carolina would not settle the contro- 
versy between the parties and that the Court 
should, in the exercise of its discretion, dismiss 
the said cause of action. 

IT IS, THEREFORE, considered, ordered, 


adjudged and decreed that the cause of action 
under Article 10, Chapter 120, of the General 
Statutes of North Carolina be and the same is 
hereby dismissed. 

IT IS ORDERED that the plaintiff, within 
twenty (20) days from entry of this Judgment, 
reframe its complaint and strike therefrom all 
reference to Article 10, Chapter 120 of the Gen- 
eral Statutes of North Carolina, leaving for dis- 
position upon appropriate pleadings the applic- 
ability of Article 10, Chapter 55 of the General 
Statutes and plaintiffs liability thereunder. 


COMPLAINT 


The plaintiff, complaining of the defendants 
herein, says: 

1. That it is a duly constituted and existing 
membership corporation operating under and 
constituted by the laws of the State of New 
York. 

2. That defendant Thad Eure is Secretary of 
State of the State of North Carolina and de- 
fendant William B. Rodman, Jr., is Attorney 
General of the State of North Carolina and that 
both defendants are residents of said county 
and state. 

3. That plaintiff has been incorporated in the 
State of New York for the principal object of 
promoting equality of rights and eradicating 
caste or race prejudice among the citizens of 
the United States and for other purposes re- 
lated thereto as is set forth more fully in its 
Certificate of Incorporation, a copy of which is 
hereto attached as Exhibit A and it is prayed 
that it be made a part of this complaint as if 
fully set out herein. 

4. The scope of the contacts of plaintiff 
within the State of North Carolina is as follows: 


a. Residents of North Carolina hold mem- 
bership in plaintiff corporation. These 
memberships are New York contracts which 
come into being only upon acceptance at 
the offices of the corporation in New York 
City. 

b. There are independent unincorporated 
associations within the State of North 
Carolina known as branches of the Na- 
tional Association for the Advancement of 
Colored People. These associations hold 
charters granted to them by plaintiff which 
permit them to use the plaintiffs name. 
Plaintiff has no control over who the offi- 
cers of these associations shall be and these 
associations are explicitly without power 


to incur any obligation ori the part of the 
plaintiff. 

c. There is a conference of branches of 
said unincorporated associations organized 
by themselves within the State of North 
Carolina bearing the name of the North 
Carolina State Conference of NAACP 
Branches. Its officers and operation ‘are 
directed wholly within the State of North 
Carolina, and plaintiff has no control 
thereover. 


d. The only officer of plaintiff resident 
within the State of North Carolina is Kelly 
Alexander, a member of the Board of Di- 
rectors of plaintiff corporation. He is not 
authorized and has no power to act for 
plaintiff corporation within the State of 
North Carolina. Whatever authority he 
may have to act in the name of the Na- 
tional Association for the Advancement of 
Colored People can arise only from his 
membership in a local unincorporated as- 
sociation which is permitted to use the 
name of the National Association for the 
Advancement of Colored People. Charles 
A. McLean is the only employee of plain- 
tiff corporation within the State of North 
Carolina. He is employed for the purpose 
of making speeches and disseminating in- 
formation concerning the eradication of 
racial prejudice in keeping with the Consti- 
tution of the United States. He is without 
power to compel any member of the cor- 
poration or any of the unincorporated as- 
sociations which are permitted to use its 
name to do anything. 

e. The policy followed by the branches 
is set forth at an annual meeting of the 
unincorporated associations or branches 
bearing the name of the association 
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throughout the United States, held each 
year in a different part of the country, 
over which the Board of Directors of the 
corporation has no power. 


f. The corporation owns no _ property 
within the State of North Carolina. The 
contacts which the corporation has with 
residents of the State of North Carolina 
consist entirely of interstate commerce in 
the form of mail, long distance telephone 
calls and visits by persons travelling in in- 
terstate commerce. 


5. On November 14, 1955, defendant Thad 
Eure, acting under color of his office as Sec- 
retary of State of the State of North Carolina, 
directed a letter to Roy Wilkins, Executive 
Secretary of plaintiff corporation, bringing his 
attention to Chapter 120, Article 10 of the laws 
of North Carolina entitled Influencing Public 
Opinion or Legislation and section 55-118 of 
the laws of North Carolina requiring every 
foreign corporation doing business in North 
Carolina to file copies of its charter and certain 
specified facts in the office of the Secretary of 
State. A copy of this letter is attached hereto 
as Exhibit B and it is prayed that it be made 
a part of this complaint as if fully set out herein. 

6. On 30 January 1956, after an exchange of 
correspondence with plaintiff's counsel in which 
plaintiff's counsel asserted that in their opinion 
plaintiff was not required to register under 
either of the aforesaid statutes, defendant Wil- 
liam B. Rodman, Jr., acting under color of his 
office as Attorney General of North Carolina, 
wrote to plaintiff's counsel stating that in his 
opinion plaintiff had subjected itself to the laws 
of North Carolina and repeating the request 
that it comply with laws to which its attention 
has been directed. A copy of this letter is at- 
tached hereto as Exhibit C and it is prayed that 
it be made a part of this complaint as if fully set 
out herein. 

7. Defendants have asserted that plaintiff is 
doing business within the State of North Caro- 
lina and is required to register under the afore- 
said sections of the North Carolina law. If 
plaintiff does not register under the aforesaid 
statutes, and if plaintiff is required to register, 
plaintiff will be subjected to penalties under the 
Registration of Foreign Corporation Act (Sec- 
tion 55-118) and will be guilty of a misde- 
meanor under the law requiring registration of 
organizations seeking to influence public opin- 
ion and legislation (Chapter 120, Article 10). 


8. Plaintiff does not do business in the State 
of North Carolina. Such contacts as_ plaintiff 
does have with the State of North Carolina do 
not constitute “doing business” in any sense that 
could constitutionally make plaintiff subject to 
the Registration of Foreign Corporations Act. 
Such activities are protected by the United 
States Constitution from state interference in 
that they constitute interstate commerce pro- 
tected by Article I, Section 8 of the Federal 
Constitution; and freedom of speech and the 
right to petition for redress of grievances pro- 
tected by the Fourteenth Amendment to the 
United States Constitution. To require plain- 
tiff to register would constitute a denial of due 
process of law guaranteed by the Fourteenth 
Amendment to the United States Constitution. 


9. Chapter 120, Article 10 of the Statutes of 
North Carolina does not apply to plaintiff as 
it is not principally engaged in influencing 
legislation or public opinion in North Carolina. 


‘ Moreover, Chapter 120, Article 10, if it does 


apply to plaintiff violates the Fourteenth 
Amendment to the Constitution of the United 
States in that it interferes with freedom of 
speech and is unconstitutionally vague to the 
extent of denying due process of law. 

10. That a controversy exists between the 
parties in this action, and it is vital to plaintiff 
and defendants that such controversy be deter- 
mined. 


WHEREFOERE, plaintiff prays the Court that 
it consider the matters and things hereinbefore 
set forth and enter a judgment declaring that: 


(a) The State of North Carolina is with- 
out power to require it to register 
under Section 55-118 of the statutes 
of North Carolina for the reason that 
such requirement would violate Ar- 
ticle I, Section 8 and the Fourteenth 
Amendment of the Constitution of 
the United States and that 


(b) Section 120, Article 10 of the laws 
of North Carolina does not apply to 
plaintiff, or in the alternative, if it 
does, denies freedom of speech and 
is so vague that it denies due process 
of law guaranteed by the Fourteenth 
Amendment to the United States 
Constitution. 


C. O. PEARSON 
203% East Chapel Hill St. 
Durham, North Carolina 
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Thurgood Marshall 
20 West 40th Street 
New York 18, N. Y. 
Attorneys for Plaintiffs 
= oO +d 


[Verification by Roy Wilkins, secretary of Na- 
tional Association for the Advancement of Col- 
ored People, omitted. ] 

= 
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EXHIBIT A 


CERTIFICATE OF INCORPORATION 
of the 


NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE 


We, the undersigned, being of full age and 
desirous of associating ourselves together for 
the purpose herein below specified, pursuant 
to and in conformity with the Act of the Legis- 
lature of the State of New York relating to 
membership corporations, do hereby certify 
and declare that we are of full age and two- 
thirds of us citizens and residents of the United 
States and residents of the State of New York, 
and further as follows:— 


That the principal objects for which the cor- 
poration is formed are voluntarily to promote 


equality of rights and eradicate caste or race 


prejudice among the citizens of the United 
States; to advance the interest of colored citi- 
zens; to secure for them impartial suffrage; and 
to increase their opportunities for securing jus- 
tice in the courts, education for their children, 
employment according to their ability, and 
complete equality before the law. 


To ascertain and publish all facts bearing 
upon these subjects and to take any lawful 
action thereon; together with any and all things 
which may lawfully be done by a membership 
corporation organized under the Jaws of the 
State of New York for the further advancement 
of these objects. 


To take, receive, hold, convey, mortgage or 
assign all such real estate and personal property 


as may be necessary for the purposes. of the 
corporation. 


The corporate name by which the corporation 
shall be known is 


NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE. 


The territory in which the operations of the 


corporation are principally to be conducted 
shall be the United States of America. 


The principal office of the corporation and 
the center of its operations shall be in the City, 
County and State of New York, but the Direc- 
tors may establish branch or auxiliary offices 
elsewhere in the United States for the purpose 
of carrying on the work of the corporation, 
each to be managed by its local organization 
under such powers as lawfully may be pre- 
scribed in the by-laws of the corporation. 

The principal office of the corporation. shall 
be in the Borough of Manhattan, in the City, 
County and State of New York. 

The number of directors of the corporation 
shall be thirty. 

The names and places of residence of the 
persons to be directors of the corporation until 
its first annual meeting are as follows: 


Mr. Moorfield Story, 735 Exchange Bldg., Bos- 
ton, Mass; 

Mr. John E. Milholland, Hotel Manhattan, New 
York, N. Y.; 

Bishop Alexander Walters, 208 W. 349 St., New 
York, N. Y.; 

Oswald Garrison Villard, 20 Vesey St., New 
York, N. Y.; 

Mr. Walter E. Sachs, 60 Wall St., New York, 
N. Y.; 

Dr. William E. B. DuBois, 283 W. 638 St., New 
York, N. Y.; 

Mary White Ovington, Hotel St. George, Brook- 
lyn, N. Y.; 

Rev. William H. Brooks, 231 West 58 St., New 
York, N. Y.; 

Dr. John Lovejoy Elliott, Ethical Culture So- 
ciety, New York; 

Mr. Thomas Ewing, Jr., 67 Wall St., New York, 
N. Y,; 
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Rev. John Haynes Holmes, 28 Garden Place, 
Brooklyn, N. Y.; 

Mrs. Florence Kelley, 105 E. 22 St., New York, 
N. Y.; 

Mr. Paul Kennaday, 640 Madison Avenue, New 
York, N. Y.; 

Mrs. Frances R. Keyser, 217 E. 86 St., New 
York, N. Y.; 

Mrs. Mary D. McLean, 259 W. 92 St., New 
York, N. Y.; 

Rev. A. Clayton Powell, 255 W. 134 St., New 
York, N. Y.; 

Mr. Charles Edward Russell, Hotel Broztell, 
New York, N. Y.; 

Prof. Joel E. Spingarn, 9 W. 73 St., New York, 
N. ¥; 

Miss Lillian D. Wald, 265 Henry St., New 
York, N. Y.; 

Mr. William English Walling, Hotel Brevoort, 
New York, N. Y.; 

Dr. Owen M. Waller, 762 Herkimer St., Brook- 
lyn, N. Y.; 

Mr. W. I. Bulkley, Ridgefield Park, N. J.; 

Mr. Albert E. Pillsbury, 6 Beacon St., Boston, 
Mass.; 

Miss Jane Addams, Hull House, Chicago, IIL; 

Mrs. Ida B. Wells Barnett, 3235 Rhodes Ave., 
Chicago, IIL; 

Dr. Charles E. Bentley, 100 State St., Chicago, 
Ill; 

Dr. Noah F. Mossell, 143 Lombard St., Phila- 
delphia, Pa.; 

Dr. William A. Sinclair, 1221 Pine St., Phila- 
delphia, Pa.; 

Mrs. Mary Church Terrell, 826 T St. N.W., 
Washington, D. C.; 


Rev. J. Milton Waldron, 1334 V St., Washing- 
ton, D. C. 


The annual meeting of the corporation shall 
be held on the first Monday of January in each 
year. 


IN TESTIMONY WHEREOF, we have made 
and signed this certificate in duplicate and 
have hereunto set our hands and affixed our 
respective seals this 25th day of May, 1911. 

John Haynes Holmes (L.S.) 

Oswald Garrison Villard (L.S.) 

W. E. B. DuBois (L.S.) 

Walter E. Sachs (L.S.) 

Mary White Ovington (L.S.) 
STATE OF NEW YORK 


SS: 
COUNTY OF NEW YORK 


On this 25th day of May, 1911, before me per- 
sonally came Oswald Garrison Villard, Walter 
E. Sachs & Mary White Ovington to me known, 
and known to me to be the individuals de- 
scribed in and who executed the foregoing 
instrument, and they acknowledged to me that 
they executed the same. 

/s/ W. C. Wood 
Notary Public, #27 
Kings County, 
Cert. filed in N. Y. Co. 

On July 10, 1941, a Certificate of Change in 
number of Directors was duly filed with the 
Secretary of State of New York providing that: 
“The number of Directors shall be not less than 
Thirty (80) and not more than Forty-Eight 
(48).” 


EXHIBIT B 


“Mr. C. L. Shuping of Greensboro, N. C., 
General Counsel for Patriots of North Caro- 
lina, Inc., has brought to my attention the fail- 
ure of the National Association for the Advance- 
ment of Colored People to comply with the 
following provisions of the General Statutes of 
North Carolina: 


“Chapter 120, Article 10, entitled ‘In- 
fluencing Public Opinion or Legislation.’ 
Among other things this Act provides that 
the information therein referred to shall 
be filed with the Secretary of State within 


thirty (30) days after the 5th day of April 
1947; on or about the Ist day of January 
1948, and annually thereafter. 


“Section 55-118 requiring every foreign 
corporation doing business in North Caro- 
lina to file copy of its charter and certain 
specified facts, in the office of the Secretary 
of State.” 


A copy of these Statutes and application 
forms are enclosed. You will please let this 
matter have your early attention.” 
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EXHIBIT C 


STATE OF NORTH CAROLINA 
Department of Justice 
Raleigh 

William B. Rodman, Jr. 

Attorney General 

30 January 1956 

Mr. Robert L. Carter, Assistant Special Counsel 
National Association for the Advancement of 

Colored People 
20 West 40th Street 
New York 18, New York 
Dear Sir: 

I wish to acknowledge receipt of yours of 


the 26th. 


I have given careful thought to your letters 
and to the information which you have fur- 
nished me. In my opinion, the National Asso- 
ciation for the Advancement of Colored People 
has subjected itself to the laws of North Caro- 
lina. I, therefore, repeat the request heretofore 
made that it comply with these laws to which 
its attention has been directed. 


Yours very truly, 


Wm. B. Rodman, Jr., 
Attorney General. 
WBR:la 


DEMURRER 


Defendants demur to the complaint filed here- 
in for that it appears on the face thereof that 
plaintiff seeks to assert two unrelated causes of 
action: 


(1) A cause of action calling for a construc- 
tion of the validity of and the application of 
G. S. 55-118 to the plaintiff. This statute re- 
quires foreign corporations engaged in business 
in the State of North Carolina to file a copy of 
its charter with the Secretary of State and fur- 
nish to him other information therein prescribed. 
It provides for a civil penalty for failure to com- 
ply with the statute. 

(2) A cause of action involving the criminal 
laws of the State of North Carolina and the 
violation of a statute of the State, G. S. 120-48, 
et seq. The duty of plaintiff, if any, to comply 
with such statute, the application of said 
statute, the construction of said statute is en- 
tirely unrelated to and distinct from the appli- 
cability of G. S. 55-118 to plaintiff or the 
construction of said latter statute or its consti- 
tutionality. 

Said causes of action, or attempted statement 
of causes of action are entirely unrelated and 
cannot appropriately be joined. Plaintiff, if it 
has violated or is violating the provisions of 
Article 10, Chapter 120, of the General Statutes 
of North Carolina, is guilty of a criminal of- 
fense. It cannot be convicted of violating a 
criminal statute in a civil action. It cannot test, 


in a civil action, its criminal responsibility for 
violating the laws of this State, if it has violated 
them. One cannot maintain an action under the 
declaratory judgment statute to determine his 
guilt or innocence, and the declaratory judg- 
ment statute has no application to criminal ac- 
tions. The validity of a statute defining and 
making criminal certain acts cannot be deter- 
mined in North Carolina under the Declaratory 
Judgment Act. Plaintiff has stated no cause of 
action in its complaint under Article 10, Chapter 
120, of the General Statutes, nor has the State 
of North Carolina given its consent to such a 
suit in effect against it. 

The Court also, in the exercise of its discre- 
tion, ought to refuse to entertain the asserted 
cause of action and attempt to construe Article 
10 of Chapter 120 of the General Statutes. It 
should enter an order requiring plaintiff to de- 
lete from its complaint all reference to Article 
10, Chapter 120, of the General Statutes of 
North Carolina. 


WHEREFORE, defendants pray that this de- 
murrer be sustained, that the Court order the 
severance of the actions, and, thereupon, dis- 
miss the action asserted or attempted to be as- 
serted under Article 10, Chapter 120, of the 
General Statutes of North Carolina, and the 
pleadings so reformed as to be applicable only 
to the statute relating specifically to foreign 
corporations. 
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MOB VIOLENCE 
Municipal Liability—lllinois 
Wilbert K. SLATON yv. CITY OF CHICAGO, a municipal corporation. 


Appellate Court of Illinois, First District, November 22, 1955, 180 N.E.2d 205, (Rehearing denied, 
December 13, 1955). 


SUMMARY: Plaintiff, a Negro, received personal injuries when he was assaulted by members 
of a mob assembled to protest against occupancy by Negroes of a public housing develop- 
ment in Chicago. He brought an action to recover damages against the City of Chicago under 
the Illinois “Act to Suppress Mob Violence.” The trial court directed a verdict for the city. On 
appeal, the Appellate Court, First Division, reversed, holding plaintiff to be within the class 





of persons protected by the statute. 
ROBSON, Justice. 


This is an action by Wilbert Slaton against 
the City of Chicago to recover damages for 
personal injuries under the provisions of “An 
Act to Suppress Mob Violence”, ch. 38, secs. 
512-517, Ill.Rev.Stat. 1953. At the close of 
plaintiffs evidence, the trial court sustained a 
motion to direct the jury to bring in a verdict 
of not guilty. Plaintiff filed a motion for new 
trial which was overruled and the court entered 
judgment upon the directed verdict. Plaintiff 
appeals. 

The single issue is whether there is evidence 
showing that plaintiff falls into the class of 
persons who sustain “material damage to prop- 
erty or injury to person by a mob * * *.” Tbid., 
sec. 515. 

The trial court directed a verdict against 
plaintiff, and we must take all the evidence 
in favor of plaintiff and all inferences which 
can reasonably be drawn therefrom as true 
and from that determine whether there was any 
substantial evidence on which to submit the 
case to the jury. 


[Facts] 


The record reveals that on the 14th day of 
August, 1947, there was located on the east side 
of Halstead street between 108rd and 105th 
streets a public housing development known 
as the Fernwood Park Housing Development. 
The project consisted of 67 apartments, eight 
of which were occupied by Negro families and 
the rest by white families. The Negro families 
moved into the project on August 12, 1947, 
two days before the incident in question. The 
next day more than a thousand people assem- 
bled on the streets surrounding the project and 
threatened to evict the Negro families. On the 
day in question between the hours of 9:00 and 


11:00 o’clock p. m. several thousand persons 
had assembled about the project. The crowd 
was dense and traffic on Halstead street was 
impeded and blocked for over two hours from 
100th to 105th streets, including the intersec- 
tion of 103rd and Halstead streets. Its members 
stopped cars and opened their doors to find out 
if there were any Negroes in them. In one 
instance a taxicab was stopped and examined. 
Some of the crowd said, “There aren't any 
niggers in there, let em go. We are going to 
run the niggers out of the project, get ’em out 
of here.” A large number of policemen were 
assigned to the scene. The unlawful assembly 
of people was armed with bats, sticks, bricks 
and stones. On some occasions stones and 
bricks were thrown. 


Between 11:00 and 12:00 o'clock midnight 
plaintiff was driving north on Halsted street. 
He was detoured by police officers at 107th 
street to Peoria street where his automobile was 
again detoured by other police north to 103rd 
street. There the detour by the police ended. 
Plaintiff proceeded east on 103rd street to drive 
back to Halsted street. A large crowd had 
gathered at the intersection of 108rd and Hal- 
sted streets. They started yelling, “Niggers’; 
“Here comes a bunch of niggers”; “Get that 
nigger driver in that car; what is that black 
son-of-a-bitch doing driving through here? Get 
that nigger driver of that car.” Plaintiff started 
to turn northward into Halsted street when 
members of the crowd started throwing bricks 
at the car and its occupants. One of them 


. struck the plaintiff on the right side of the skull 


and another struck a woman occupant of the 
automobile. Other missiles struck various parts 
of the automobile. Plaintiff was rendered un- 
conscious momentarily and was bleeding pro- 
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fusely. He revived sufficiently to operate his 
automobile northward along Halsted street. 
When he reached 60th street and Washington 
Park he stopped the car and turned its wheel 
over to one of his companions who drove it to 
Provident Hospital and later to the County 
Hospital where plaintiff was given treatment 
and his head wound stitched. 


[Illinois Statute] 


The pertinent provisions of the Act, Ill. Rev. 
Stat.1953, ch. 38, secs. 512 and 515, read as 
follows: 


“[Sec.] 512. Mob defined. * * * Be it 
enacted by the People of the State of Illi- 
nois, represented in the General Assembly: 
That any collection of individuals, five or 
more in number, assembled for the unlaw- 
ful purpose of offering violence to the 
person or property of anyone supposed to 
have been guilty of a violation of the law, 
or for the purpose of exercising correctional 
powers or regulative powers over any per- 
son by violence, and without lawful au- 
thority, shall be regarded and designated 
as a ‘mob.’” 

“[Sec.] 515. Damage by violence—Pen- 
alty—Action against municipality. * * * 
Any person or persons composing a mob 
under the provisions of this act, who shall 
by violence inflict material damage to the 
property or serious injury to the person of 
any other person upon the pretense of ex- 
ercising correctional powers over such per- 
son or persons, by violence and without 
authority of law, shall be deemed guilty of 
a felofiy, and shall suffer imprisonment in 
the penitentiary not exceeding five years; 
and any person so suffering material dam- 
age to property or injury to person by a 
mob shall have an action against the coun- 
ty, park district or city in which such injury 
is inflicted, for such damages as he may 
sustain, to an amount not exceeding ten 
thousand ($10,000) dollars.” 

In the interpretation of this law, it is impor- 
tant to review its general historical background. 


[History of Municipal Liability] 


Municipal liability for damage to property 
by riot appeared in England first in 1714 (I 
Geo. 1, Stat. 2 c. [13 Stats. Large 142]; see 
also 7 & 8 Geo. IV, c. xxxi [67 Stats. Large 202] 
[1827] and is found in modified form in “The 


Riot (Damages) Act,” 49 & 50 Vict., c. xxxviii 
(1886 Gen.Stats. 89). Municipal liability for 
particular crimes or injuries to the person, 
while it had a rudimentary existence early in 
the laws of England, experienced a progressive 
attenuation in development and eventually died. 
See Pomeroy’s Municipal Law (2d ed. 1883) 
235-6; I Reeves’ Hist. Eng. Law (New Amer- 
ican ed. 1880) 195, n. (a) and 196; III Wen- 
dell’s Blackstone (1857) 160-1; Pollack and 
Maitland, Hist. Eng. Law, vol. i, p. 88, vol. ii, 
p. 578; I Holdsworth’s Hist. Eng. Law (8d ed. 
1922) 15, 294. See further Statute of Winches- 
ter or Winton, 13 Edw. I, Stat. 2 (1 Stats. 
Large 230) (1285); 28 Edw. III, c. xi (2 Stats. 
Large 101) (1854); 27 Eliz., c. xiii (6 Stats. 
Large 378) (1585); 29 Car. III, c. vii (8 Stats. 
Large 412) (1676); 8 Geo. II, c. xvi (16 Stats. 
Large 511) (1735); 22 Geo. II, c. xxiv (19 Stats. 
Large 305) (1749); and cf. 9 Geo. I, c. xxii (15 
Stats. Large 88) (1722). All of these Acts were 
repealed and municipal liability for particular 
crimes or injuries to the person was omitted 
from the consolidating Act, 7 & 8 Geo. IV, ce. 
xxvii-xxxi (67 Stats. Large 168) (1827). See 
also 6 Encyc.Law of Eng. (2d ed. 1907) 638-9. 
Examination and analysis of these early statutes 
show quite clearly, however, that of their sev- 
eral purposes one, at least, and perhaps the 
one most important, was to impart to and instill 
in each local community or political subdivision 
of the state and its members a strong sense of 
their integration with and responsibility to the 
state for the execution of its governmental poli- 
cies, as expressed in its laws. The ultimate 
result desired was to instill respect in the peo- 
ple for law and order and an abiding belief in 
their dominion and supremacy. Amercement 
of the community or its inhabitants was exacted 
for breach or violation of the statutes. These 
statutes bespeak unequivocally the intolerant 
will of the state against the outlaw community 
and its members. 


Mob and riot laws in the United States im- 
posing liability upon municipalities for damage 
to property only, appeared as early as 1836 
in the City of Philadelphia, and in 1841 in the 
county of Philadelphia. County of Allegheny 
v. Gibson’s Sons & Co., 90 Pa. 397; Purdon’s 
Pa. Stat. Ann., tit. 16, c. 28, secs. 8921-3925. 
Massachusetts had such a law in 1839, Mass. 
Ann. Laws, c. 269, secs. 1-8 and New York in 
1855, Section 71, General Municipal Law New 
York, McK.Consol.Laws, c. 24, formerly General 
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Municipal Law 1892, c. 685, sec. 21, and L. 
1855, c. 428. Approximately half the states 
have adopted similar laws, some imposing mu- 
nicipal liability for damage to property only, 
some for injuries to the person only, and others 
extending liability to cover both cases. See, 
generally, Liability of the Municipality for 
Mob Violence, 6 Fordham L.Rev. (1937) 270; 
13 A.L.R. 751; 23 A.L.R. 297; 44 A.L.R. 1187; 
52 A.L.R. 562. Examination of the statutes 
under these classifications reveals that they 
have spawned numerous species. 


[History of Illinois Statute] 


The Illinois legislation imposing municipal 
liability for damage to property and injury to 
the person evolved during the post-Civil War 
period. The conflict between labor and industry 
in part characterized this period of expansive 
economic industrialization. Police killed and 
injured six strikers on May 8, 1886, at the 
Chicago-McCormick Harvester Works. The 
following day a bomb was thrown and seven 
policemen were killed and about 60 persons 
injured when the police attempted to disperse 
a meeting of strikers and strike sympathizers. 


In 1887 in his biennial message to the General 
Assembly, Governor Richard J. Oglesby referred 
to the strike of the quarrymen in Will and 
Cook counties in April, 1885, and the switch- 
men in East St. Louis, St. Clair county, in 
March-April, 1886. Examples of damage to 
property by mob violence and riots were cited. 
Railroads called men from everywhere at high 
wages to protect their properties. In some cases 
they had them deputized by county sheriffs 
to assist in breaking strikes. In one instance 
this resulted in the killing and wounding of 
six or eight persons. The governor criticized 
the many requests of the sheriffs of the counties 
for State militia and the failure on the part of 
some of them to. exhaust all means at their 
disposal in meeting the problem. The governor 
requested laws to meet these and related prob- 
lems. The General Assembly at that session 
enacted “An Act to indemnify the owners of 
property for damages occasioned by mobs and 
riots’, Ill. Rev.Stat.1953, ch. 38, secs. 518-524, 
and “An Act to secure the peace and good order 
of society, to quell riots or disturbances, to se- 
cure the execution of the laws, and to providé 
for special deputy sheriffs, and for calling out 
and using the military force of the state for the 
preservation of the peace and the protection of 


property,” Ili.Rev.Stat.1953, ch. 38, secs. 525- 
535. Section 534 provides for a fine of not less 
than $100 nor more than $200 where “any force 
or company of private detectives or private 
citizens, not peace officers, ° ° ° parade with 
arms, except when specially permitted to do 
so by the governor, or * * * assume to act as 


officers of the law, without proper authority 
* * ” 


[Pullman Strike] 


In 1895 Governor Altgeld in his message to 
the General Assembly reviewed at length the 
history of the Pullman strike of 1894, and re- 
counted incidents of property damage, violence 
and riot. 

During this same general period, lynching, 
another manifestation of untrammeled mob 
rule, reared its sordid head. It won for itself 
a gruesome record in the decade before 1900. 
In its most evil year, 1892, 155 Negroes and 100 
white people were lynched throughout the 
country. See, generally, Raper, The Tragedy of 
Lynching (Univ. of N. C. Press 1933); Chad- 
bourne, Lynching and the Law (Univ. of N. C. 
Press 1933). 


In 1897 House Bill No. 395 entitled “An Act 
for the suppression of mob violence and lynch- 
ing” was introduced. This bill failed during the 
readings. In 1899 House Bill No. 462, “An Act 
for the suppression of mob violence,” was intro- 
duced and was amended to read, “An Act for 
the suppression of mob violence, riot or lynch- 
ing and to indemnify persons injured thereby,” 
etc. This bill was voted down in its final form, 
objectionable, perhaps, because it was very 
broad in scope. For similar laws see the statutes 
in Kansas, Kan.Gen.Stat.1949, secs. 12-201 to 
12-202, and Wisconsin, Wis.Stat.1950, sec. 
66.091, and the annotated cases interpreting 
those laws. After subsequent attempts and fail- 
ures in Illinois in 1901 and 1903 to pass identi- 
cal or similar bills, the General Assembly in 
1905 finally enacted the present law. 


[Social Problems Involved] 


It is with this historical and legislative back- 
ground that we consider the issue in this case. 
Involved is a social problem inherent in our sys- 
tem of society and far-reaching in importance. 
Our people are of varied religious, ethnic, eco- 
nomic and cultural backgrounds. We have as- 
sumed world leadership in the establishment of 
a system of government wherein the incidents 
of birth and life have not been permitted to de- 
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termine the rights of citizens before the law. 
No group or segment of a community has the 
right to dictate by force or by other unlawful 
means who shall or shall not live within the 
community. The unlawful assembly of people 
gathered together in the instant case apparently 
believed that the duly constituted authorities 
in admitting colored tenants into the housing 
project were harming the community. Allowing 
these tenants to remain in the project, they be- 
lieved, would be detrimental to the value of the 
community property and ultimately affect the 
way of life of the community. They therefore 
undertook to prevent the entrence of Negroes 
into their community. In so doing they were 
not acting to promote their individual interests 
but what they wrongfully assumed to be a col- 
lective or community interest. They thus sup- 
planted the legally constituted officers of the 
community, and it was in the pursuit of this 
unlawful arrogation of authority that the plain- 
tiff was injured. This we consider to be the dis- 
tinguishing feature of this case. 


[Plaintiff's Rights] 


Does the statute in question afford the plain- 
tiff any right of redress against the defendant 
for failure of the community and the logal au- 
thorities to effectively combat the unlawful as- 
sembly of people thus engaged? 

No case cited by defendant from this and the 
few jurisdictions which have an identical or 
substantially similar law is in point in the in- 
stant case. Defendant cites Barnes v. City of 
Chicago, 237 Ill.App. 464, affirmed 328 Ill. 208, 
153 N.E. 821, 52 A.L.R. 560; Anderson v. City of 
Chicago, $13 Ill.App. 616, 40 N.E.2d 601; Ken- 
nedy v. City of Chicago, 340 Ill.App. 100, 91 
N.E.2d 188; Brannock v. City of Chicago, 348 
IlLApp. 484, 109 N.E.2d 396; Shake v. Board of 
Com'rs of Sullivan County, 210 Ind. 61, 1 N.E. 
2d 132; Hailey v. City of Newark, 36 A.2d 210, 
22 N.J.Misc. 189; Lexa v. Zmunt, 123 Ohio St. 
510, 176 N.E. 82; Reynolds v. Lathrop, 133 Ohio 
St. 485, 14 N.E.2d 599; Hammett v. Cook, 42 
Ohio App. 167, 182 N.E. 36. The State of Ne- 
braska has an almost identical statute, Neb.Rev. 
Stat.1943, ch. 23, secs. 23-1001—23-1009, but 
no cases appear to have been decided inter- 
preting it. West Virginia, which has a similar 
statute, has recently given it a broad interpre- 
tation. See Meadows v. City of Logan, 121 
W.Va. 51, 1 S.E.2d 394. Similar in the purport 
given to the language in the statute by the court 
in the Meadows case, supra, is the Ohio case of 


Lexa v. Zmunt, supra, and the Ohio cases 
therein cited: the purpose of the statute is “the 
prevention and suppression of the operation of 
self-constituted groups, by whatever name, 
which form and assemble for the purpose of in- 
flicting punishment upon those whom they con- 
ceive to have been guilty of conduct offensive 
to them, and which should in some manner 
receive punishment, or for the purpose of in- 
timidating and compelling action and conduct 
in accordance with the views and desires of 
the intimidators.” Ibid. at pages 518-514 of 
123 Ohio St., and at page 84 of 176 N.E. 

In the Illinois case of Anderson v. City of 
Chicago, supra, 313 Ill.App. at page 622, 40 
N.E.2d at page 604, the court said, “The pur- 
pose of the act is to impose upon municipali- 
ties, to which the state has delegated police 
power, the responsibility of protecting its resi- 
dents against the unlawful exercise, by unau- 
thorized groups of persons, of powers dele- 
gated.” Again, elaborating, 318 Ill.App. at page 
624, 40 N.E.2d at page 605: “* * * the inten- 
tion of the legislature, as expressed in the Act, 
was to impose upon municipalities in Illinois 
the responsibility of preventing mobs from in- 
terfering with the orderly processes of estab- 
lished law and of preventing mobs from arro- 
gating to themselves the powers given by this 
State to its municipalities, to force people into 
compliance with that law.” 


[Statutory Purpose] 


We find it unnecessary to decide whether the 
intendment of the statute is satisfied where 
there is merely shown a purpose on the part 
of some group of five or more individuals to 
inflict summary punishment upon the person 
of another for some infraction, although for the 
infraction of no established law, as is indicated 
in some of the cases in other jurisdictions. We 
proceed upon the premise of intent as reasoned 
by us from the Anderson case, supra, 318 II}. 
App. at page 624, 40 N.E.2d 601, that one of 
the purposes of the statute was to discourage 
and prevent interference with the orderly pro- 
cesses of administering the law or powers dele- 
gated to the local authorities, and the usurpa- 
tion of those powers, wholly or in part, by 
unauthorized groups of persons for what they 
wrongfully assume to be a collective or com- 
munity interest. 


[Persons Liable] 


The negligence or inefficiency of local au- 
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thorities is not the sole basis of the municipal- 
ity’s liability under the statute. Kennedy v. 
City of Chicago, supra, 340 Ill.App. at page 
105, 91 N.E.2d 188. One of the objects of the 
statute is to impose sanctions against the citi- 
zens of the community when they participate 
in or allow the condition to arise that we find 
in the instant case. An analysis of the language 
used in People ex rel. Davis v. Nellis, 249 Ill. 
12, 20, 94 N.E. 165, 168, clearly shows that the 
statute in question imposes a corollary respons- 
ibility upon the members of the community to 
“cause the taxpayers of such county or city to 
discourage the assembling of mobs within such 
municipalities and * * * cause all law-abiding 
men residing in such communities to condemn 
and denounce mob violence, the result of which 
must be to create respect for the law and its 
enforcement and to discourage the assembling 
of mobs.” Some criticism has been raised as to 
whether the statute actually effectuates these 
and other objects. Various alternative legisla- 
tive rationales have been suggested, some of 
them perhaps too broad. Cf. e. g., Note, Com- 
munal Liability for Mob Violence, 49 Harv.L. 
Rev. (1936) 1362. 


[Municipal Responsibility] 


The Anderson case, supra, 318 IIlApp. at 
page 624, 40 N.E.2d at page 605, makes the 
following statutory interpretation and lays it 
down as a prerequisite to recovery: 


“It seems clear, therefore, that the inten- 
tion of the legislature, as expressed in the 
Act, was to impose upon municipalities in 
Illinois the responsibility of preventing 
mobs from interfering with the orderly 
processes of established law and of prevent- 
ing mobs from arrogating to themselves 
the powers given by this State to its muni- 
cipalities to force people into compliance 
with that law.” 


We believe, however, when we consider the 
historical and legislative background, that this 
interpretation is too narrow and restrictive and 
that for this court to adopt it would render the 
statute impotent. We believe a more logical 
interpretation of the statute would allow re- 
covery under the Act in those cases where it is 
shown that the unlawful crowd of people was 
assembled for the purpose of carrying out what 
it believed was its collective or community in- 
terest, and in the execution of that purpose took 
over the powers lawfully delegated to and 


vested.in the local authorities in order to ex- 
ercise such powers correctionally and sum- 
marily over the plaintiff. 


[Application to Instant Case] 


Plaintiff's evidence in the instant case shows 
sufficiently the effective seizure and usurpation 
by the unlawful assemblage of the powers of 
control and enforcement putatively vested in 
the local authorities. This condition had ex- 
isted for two days. The community and the 
authorities had full knowledge of it. The local 
authorities at times and at certain points were 
powerless. At those times and at those points, 
there was no lawful authority, only the lawless- 
ness of mob rule. Milling masses, at times num- 
bering thousands, and lesser. crowds of hun- 
dreds or fewer associated with the principal 
body, blocked or halted pedestrian and motor 
traffic and without interference boldly opened 
the doors of cars suspected of carrying Negro 
occupants. What would have occurred had they 
found any is poignantly illustrated by what 
happened to plaintiff. The mob desired and it 
effected control in the area by force and vio- 
lence for the purpose of ousting the Negroes 
from the public housing project, off the streets 
and out of the area for what they wrongfully 
assumed to be a collective or community in- 
terest. The mob challenged the sovereign police 
power of the State and its delegation to the 
local authorities. We are of the opinion that it 
was the legislative intent in enacting the law to 
impose a penalty upon the community in the 
form of additional taxes when its members par- 
ticipate in or allow the condition to arise that 
we find in the instant case. By its very nature 
the enforcement of law must be exclusively 
delegated to properly constituted and respon- 
sible. authorities. This the people of the State 
have done. It is the responsibility of the com- 
munity to co-operate and assist the authorities 
in the orderly execution of their duties. A mob 
must not be permitted to usurp these powers 
of regulation and correction. This kind of out- 
lawry, we believe, was one of the evils the 
statute was designed to prevent. 

The cases of Barnes v. City of Chicago, An- 
derson v. City of Chicago, and Brannock v. 
City of Chicago, supra, are not controlling in 
the instant case. In none of these were the facts 
similar. In the Brannock case there was no evi- 
dence showing the purpose of the crowd which 
injured plaintiff. In the Anderson case there 
was no showing that the strikers and strike sym- 
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pathizers intended to seize and usurp the 
powers delegated to the local authorities. They 
dispersed before the local authorities. In the 
Barnes case the action was brought under Sec- 
tion 516 of the statute, the anti-lynching provi- 
sion, by the dependent heir of the policeman 
who had been shot and killed by the crowd, 
and the case was decided according to the defi- 
nition of lynching which required that the per- 
son killed must have been at least suspected of 
some crime. 


We conclude, therefore, that the record re- 
veals that the plaintiff made out a prima facie 
case under the statute, and it was error for the 
court to direct a finding for the defendant at 
the close of plaintiff's case. The judgment of 
the trial court is reversed and the cause re- 
manded for a new trial. 

Judgment reversed and cause remanded with 
directions. 

McCORMICK, P. J., and SCHWARTZ, J., 


concur. 
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EDUCATION 


Public Schools—Alabama 


Act No. 82 of the Legislature of Alabama, Special Session, 1956, February 7, 1956, proposes 
certain amendments to the state constitution. These amendments will, in part, have the effect 
of authorizing the vesting of judicial authority in certain school officials. Parts of the Act 





follow: 


AN ACT 


Proposing amendments of Sections 187, 1389, 
256, 258, 259, 260, 269, and 270 of the Constitu- 
tion of 1901 to provide further for the operation 
of public schools. 


Be It Enacted by the Legislature of Alabama: 


Section 1. The following amendments of the 
Constitution of 1901 are proposed, and shall be- 
come valid as a part thereof when approved 
and proclaimed as prescribed by law. 

1. It is proposed that Section 137 be amended 
to read as follows: 


“Section 187. The attorney-general, state 
auditor, secretary of state, state treasurer, 
superintendent of education, and commis- 
sioner of agriculture and industries shall 
perform such duties as may be prescribed 
by law. The state treasurer and state audi- 
tor shall, every year, at a time fixed by the 
legislature, make a full and complete re- 
port to the governor, showing the receipts 
and disbursements of every character, all 
claims audited and paid out, by items, and 
all taxes and revenues collected and paid 
into the treasury, and the sources thereof. 
They shall make reports oftener upon any 
matters pertaining to their offices if re- 
quired by the governor or the legislature. 
The attorney-general, state auditor, secre- 
tary of state, state treasurer, and commis- 
sioner of agriculture and industries shall 
not receive to their use any fees, costs, 
perquisites of office or other compensation 
than the salaries prescribed by law, and all 
fees that may be payable for any services 
performed by such officers shall be at once 
paid into the state treasury. The legisla- 
ture may require the attorney-general to 
defend any or all suits brought against the 
state, or any subdivision thereof, or against 
any state school board or state board of 
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education, or against any county or city 
school board or board of education, or 
against like boards or commissions by what- 
ever name designated, or against any mem- 
bers, officers or employees of any such 
boards, or against any school official or 
employee throughout Alabama.” 


2. It is proposed that Section 189 be amended 


to read as follows: 


“Section 189. The judicial power of the 
state shall be vested in the senate sitting as 
a court of impeachment, a supreme court, 
circuit courts, chancery courts, courts of 
probate, such courts of law and equity in- 
ferior to the supreme court, and to consist 
of not more than five members, as the legis- 
lature from time to time may establish, 
and such persons as may be by law invested 
with powers of a judicial nature; but no 
court of general jurisdiction, at law or in 
equity, or both, shall hereafter be estab- 
lished in and for any one county having a 
population of less than twenty thousand, 
according to the next preceding federal 
census, and property assessed for taxation 
at a less valuation than three million five 
hundred thousand dollars. The legislature 
shall also have authority to constitute as 
judicial officers any or all of the members 
of state school boards, state boards of edu- 
cation, county school boards, city school 
boards, and like boards or commissions by 
whatever name designated, and all superin- 
tendents of schools and school officials and 
employees throughout Alabama, and to pro- 
vide that all action taken by them, or any 
of them, requiring the exercise of discretion 
or judgment in connection with school mat- 
ters be judicial action.” 


8. It is proposed that Section 256 be amended 


to read as follows: 
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“Section 256. It is the policy of the State 
of Alabama to foster and promote the edu- 
cation of its citizens in a manner and extent 
consistent with its available resources, and 
the willingness and ability of the individual 
student, but nothing in this Constitution 
shall be construed as creating or recognizing 
any right to education or training at public 
expense, nor as limiting the authority and 
duty of the legislature, in furthering or pro- 
viding for education, to require or impose 
conditions or procedures deemed necessary 
to the preservation of peace and order. 

“The legislature may by law provide for 
or authorize the establishment and operation 
of schools by such persons, agencies or mun- 
icipalities, at such places, and upon such 
conditions as it may prescribe, and for the 
grant or loan of public funds and the lease, 
sale or donation of real or personal property 
to or for the benefit of citizens of the State 
for educational purposes under such cir- 
cumstances and upon such conditions as it 
shall prescribe. Real property owned by the 
State or any municipality shall not be do- 
nated for educational purposes except to 
non-profit charitable or eleemosynary cor- 
porations or associations organized under 
the laws of the State. 

“To avoid confusion and disorder and to 
promote effective and economical planning 


for education, the legislature may authorize 
the parents or guardians of minors, who 
desire that such minors attend schools pro- 
vided for their own race, to make election 
to that end, such election to be effective for 
such period and to such extent as the legis- 
lature may provide.” 


% a od 


Section 2. An election upon the proposed 
amendment is ordered to be held on the 4th 
Tuesday in August 1956, unless that day arrives 
before the expiration of three months from final 
adjournment of the current Session of the Legis- 
lature, in which event, the election shall be held 
on the same day as the next general election in 
November 1956. The election shall be held in 
accordance with the provisions of Sections 284 
and 285 of the Constitution of Alabama, as 
amended, and Chapter 1, Article 18, Title 17 of 
the Code of Alabama (1940). 


Section 8. Notice of the election and of the 
proposed amendment shall be given by procla- 
mation of the Governor, which proclamation 
shall be published once a week for four succes- 
sive weeks next preceding the day appointed for 
the election in a newspaper in each county of 
the State. In every county in which no news- 
paper is published, a copy of the notice shall be 
posted at each courthouse and post office. 





EDUCATION 
Public Schools—Georgia 


Act No. 11 of the 1956 Session of the General Assembly of Georgia, February 6, 1956, pro- 
vides for the closing, by the governor, of public schools and for state grants to school chil- 
dren in districts where the schools have been closed. 


CLOSING OF PUBLIC SCHOOL SYSTEMS 
No. 11 (Senate Bill No. 1) 

An Act to provide for closing the public schools 
in any county, city or independent school 
system; to provide for grants for educational 
purposes to the children of school age in any 
such county, city or independent school sys- 
tem; to define the powers of the Governor 
hereunder, and with respect to closing such 
schools, protecting school property, and such 
grants; to prescribe limitations with reference 
to the use of such grants and provide punish- 
ment for violation thereof; to repeal conflict- 
ing law; and for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 

Section 1. That whenever the Governor shall 
ascertain that the public schools of any county, 
city or independent school district within this 
State are not entitled under the laws of this 
State to State funds for their maintenance and 
operation, or whenever the Governor shall as- 
certain that the public schools of any county, 
city or independent school district cannot be 
operated in. such manner as shall entitle such 
schools under the laws of this State to State 
funds for their maintenance and operation, he 
shall in either such event by executive order, 
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make public proclamation of the fact so deter- 
mined by him, and thereupon the public au- 
thorities of such county, city or independent 
school district shall no longer be authorized to 
operate the public schools of such county, city 
or independent school district after the effective 
date named in such executive order; and the 
Governor shall by such executive order provide 
for the closing of such schools and for the 
preservation and protection of the school prop- 
erties, and such public schools shall thereupon 
be closed and such properties preserved and 
protected as provided in such order. When the 
public schools of any such county, city or inde- 
pendent school district shall be so closed, each 
child of school age resident within such county, 
city or independent school district shall be 
entitled each year thereafter to receive the 
benefit of an educational grant from State and 
local funds as provided hereby in discharge 
of all obligation of the State in respect of edu- 
cation. The Governor may order the public 
schools of any county, city or independent 
school district closed without closing the public 
schools of any other county, city or independent 
school district, and he may close the public 
schools of several counties, cities or independent 
school districts by one order. 

Section 2. That the amount of such grant to 
each such child shall be annually calculated as 
may be provided for by the order of the Gov- 
ernor; and shall be payable from State funds 
in such amount as shall represent the State 
funds annually expendable for the individual 
pupil under the provisions of State appropria- 
tions of force for public schools in the county, 
city or independent school district wherein the 
child resides for the last entire school year dur- 
ing which the public schools were open therein, 
together with such additional amount as may 
be provided under Section 5 hereof, and from 
local funds in such amount as shall be arrived 
at by dividing the local funds available there- 
for by the number of children of school age 
resident in the county, city or independent 
school district; and every such county, city or 
independent school district shall have the same 
power and authority and shall be under the 
same duty and responsibility to assess, levy and 


collect taxes and appropriate and expend the 
revenues therefrom for the purpose of making 
such grants as are provided for by the Con- 
stitution and laws in respect to the maintenance, 
operation’ and support of public schools. The 
first of such calculations shall be made upon 
the entry of such executive order and calcula- 
tions thereafter shall be made on. the first day 
of July of each year. The Governor shall by 
such executive order prescribe rules and regu- 
lations for the administration of this section. 
When by any such executive order the public 
schools of any county, city or independent 
school district shall be closed during a school 
year there shall be paid for the benefit of the 
children enrolled in such schools prior to the 
closing thereof an educational grant for the 
remainder of such school year in like manner 
as annual grants are provided for by this law, 
and the executive order in such cases shall 
provide therefor. 


Section 8. That no portion of any such grant 
may be expended for religious sectarian educa- 
tion-and that any parent, guardian or other 
person having custody of any child receiving 
any grant for the benefit of such child who shall 
expend the same or any portion thereof except 
for the education of such child as herein pro- 
vided shall be guilty of a misdemeanor, and 
shall be punished upon conviction thereof as 
provided by law. 


Section 4. That every child between his sixth 
and eighteenth birthdays shall be deemed to 
be of school age unless such child is incapable 
of receiving further education or has already 
received an elementary and high school educa- 
tion or their equivalent. 


Section 5. That in calculating the grants as 
provided in Section 2 hereof, the Governor is 
authorized to include such additional amount 
as he may deem necessary for education, which 
amount shall be paid from appropriations made 
for such purposes by the General Assembly. 


Section 6. That all laws and parts of laws 
in conflict herewith be and the same are hereby 
repealed. 


Approved February 6, 1956. 
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EDUCATION 
Public Schools—Georgia 


Act No. 13 of the 1956 Session of the General Assembly of Georgia, February 6, 1956, 
provides for the leasing of public school property for private school purposes: 


LEASE OF PUBLIC SCHOOL PROPERTY 
No. 13 (Senate Bill No. 3) 

An Act to provide for the leasing of school 
property of any county, city or independent 
school system for private educational pur- 
poses; to repeal conflicting laws; and for 
other purposes. 

Be it enacted by the General Assembly of 
Georgia: 

Section 1. That the various counties, cities, 
municipalities, county boards of education, city 
boards of education and governing bodies of 
independent school districts or systems of this 
State shall have authority to lease any school- 
house or other school property for private edu- 


cational purposes to any person, group of per- 
sons or corporation which is or will be bona 
fide engaged in the operation of a private 
school, provided that said lease shall be for a 
period not longer than five (5) years. 

Section 2. That the provisions of this Act 
shall apply to all public school systems in this 
State, including those maintained and operated 
by counties and cities, including independent 
local systems, and all public school systems 
whether created before or after the Constitu- 
tion of 1877. 

Section 3. That all laws and parts of laws in 
conflict with this Act are hereby repealed. 


Approved February 6, 1956. 
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Public Schools—Georgia 


Act No. 14 of the 1956 Session of the General Assembly of Georgia, February 6, 1956, 
provides for the subleasing of certain school property leased by the state. 


STATE SCHOOL BUILDING AUTHORITY— 
LEASES 
No. 14 (Senate Bill No. 4) 

An Act to amend an Act creating the State 
School Building Authority, approved Feb- 
ruary 19, 1951 (Ga. L. 1951, p. 241), so as 
to authorize the subleasing of any structure, 
building or facility of the Authority for pri- 
vate educational purposes; to repeal conflict- 
ing laws; and for other purposes. 

Be it enacted by the General Assembly of 
Georgia: 

Section 1. That an Act creating the State 
School Building Authority, approved February 
19, 1951 (Ga. L. 1951, p. 241), is hereby 
amended by adding at the end of Paragraph 
(5) of Section 4 the sentence “Provided, how- 
ever, nothing contained in this Act shall pre- 
vent such political subdivisions, departments, 
institutions, agencies, county boards of educa- 
tion, city boards of education or governing 
bodies of independent school districts or systems 
from subleasing any structure, building or fa- 
cility of the Authority for private educational 


purposes to any person, group of persons or 
corporation which is or will be bona fide en- 
gaged in the operation of a private school”, so 
that when amended, Paragraph (5) of Section 4 
shall read as follows: 


“(5) To make contracts, leases and to execute 
all instruments necessary or convenient, includ- 
ing contracts for construction of projects and 
leases of projects or contracts with respect to 
the use of projects which it causes to be erected 
or acquired, and any and all political sub- 
divisions, departments, institutions or agencies 
of the State are hereby authorized to enter 
into contracts, leases or agreements with the 
Authority upon such terms and for such pur- 
poses as they deem advisable; and without 
limiting the generality of the above, authority 
is specifically granted to the county boards of 
education, city boards of education or governing 
bodies of independent districts or systems for 
and on behalf of the units and institutions with- 
in their respective counties, cities, or districts, 
and to the Authority to enter into contracts and 
lease agreements for the use of any structure, 
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building or facilities of the Authority for a 
term not exceeding (50) years, and the board of 
education or equivalent governing body for 
and on behalf of the respective political sub- 
division may obligate itself and its successors 
to use only such structure, building or facility 
and none other and so long as said property is 
used by such political subdivision to pay an 
amount to be determined from year to year for 
the use of such property so leased, and also to 
obligate itself and its successors as a part of 
the lease contract, to pay the cost of maintain- 
ing, repairing and operating the property so 
leased from the Authority. Provided, however, 


nothing contained in this Act shall prevent such 
political subdivisions, departments, institutions, 
agencies, county boards of education, city 
boards of education or governing bodies of 
independent school districts or systems from 
subleasing any structure, building or facility 
of the Authority for private educational pur- 
poses to any person, group of persons or cor- 
poration which is or will be bona fide engaged 
in the operation of a private school.” 


Section 2. That all laws and parts of laws 
in conflict with this Act are hereby repealed. 


Approved February 6, 1956. 
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Public Schools—Georgia 


The general appropriation act for fiscal year 1957 of the General Assembly of Georgia (H. R. 
No. 243) provides in part that no funds appropriated thereby shall be used for any public edu- 
cational facility in which the white and Negro races are not separated. Portions of that act 


follow: 
= = 2 
Section 7 
= = = 


Provided, further, that (a) the appropriations 
made in this section for the benefit of public 
schools are limited to the public schools within 
such school districts as shall provide separate 
schools for white and colored children through- 
out the entire district, and as is provided by 
Article VIII, Section I, Paragraph I of the Con- 
stitution of this State, and in which all the 
white and colored children attending public 
schools shall attend separate schools, the Gen- 
eral Assembly declining to make any appropri- 
ation for the benefit of any other public schools. 
Funds apportioned or made available under 
this Section 7 for the benefit of the public 
schools within any school district shall be 
deemed to be separately appropriated to the 
public schools within such school district, and 
shall be separately subject to the limitation 
imposed by this subsection upon their use, 
which limitation shall be deemed to be a 
condition precedent to such appropriation. In 
any of the events provided by subsection (d) 
hereof said appropriation shall be null and void. 


(d) In the event of the prosecution to effec- 
tive judgment of a suit in respect of any public 
school district resulting in determination by a 


court of competent jurisdiction that any por- 
tion of this Section 7 is unconstitutional, or that 
the public authorities in charge of the public 
schools within such district may not provide 
separate schools for the white and colored races 
within such school district as is required by 
Article VIII, Section I, Paragraph I of the Con- 
stitution of this State, and in the manner pro- 
vided by subsection (a) hereof, the State 
Board of Education shall have no power to 
make any apportionment for the benefit of any 
of the public schools within such school dis- 
trict, and the State Budget Authorities shall 
have no power to make any part of the appro- 
priation provided in this Section 7 or any other 
funds available to or for the benefit of such 
public schools; and if such effective judgment 
shall occur after apportionment made to such 
public schools by the State Board of Education 
and order of the State Budget Authorities ap- 
proving the same, no further funds from such 
apportionment to such public schools shall be 
paid by any officer of this State. The Governor 
shall by written order determine when any such 


. judgment has become effective. 
* * 


Section 8 
2 S 7 e 


Provided, further, that (a) the appropriations 
made in this Section 8 for the benefit of the 
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State Board of Regents and the University 
System or otherwise, so far as the same relate 
to schools and colleges. are limited to schools 
and colleges providing separate education for 
the white and colored races, and operating in 
conformity to Article VIII, Section I, Paragraph 
I of the Constitution of this State, the General 
Assembly declining to appropriate funds for 
any school or college operating otherwise. 
Funds apportioned or made available under 
this Section 8 for the benefit of any school or 
college shall be deemed to be separately appro- 
priated for the benefit of such school or college, 
and shall be separately subject to the limitation 
imposed by this subsection upon their use, 
which limitation shall be deemed to be a con- 
dition precedent to such appropriation. In any 
of the events provided by subsection (d) said 
appropriation shall be null and void. Schools 
and colleges as used in this Section 8 shall in- 
clude branches, departments and institutions of 
the University System, whether located at the 
State University at Athens or elsewhere, such 
as the School of Law, the School of Education, 
the School of Dentistry, the School of Medicine, 
each of which shall be deemed to be a separate 
school or college. 

ce) 2 2 

(d) In the event any suit is prosecuted to 
effective judgment of a court of competent 


jurisdiction against the State Board of Regents 
or other authorities in charge of any school or 
college to which this Section 8 relates or in 
relation to any such school or college, resulting 
in determination by such court that any provi- 
sion of said Section 8 is unconstitutional, or 
that any such school or college may not be 
operated in conformity to Article VIII, Section 
I, Paragraph I of the Constitution of this State, 
and as provided in subsection (a) hereof, or 
requiring the admission to such school or col- 
lege of any person denied admission by the 
authorities in charge thereof, the school or col- 
lege affected by such judgment shall not there- 
after be included in any apportionment of the 
State Board of Regents nor in any order of the 
State Budget Authorities making funds avail- 
able. If such effective judgment shall be ren- 
dered in respect of any school or college to 
which this Section 8 relates after an apportion- 
ment shall have been made thereto and funds 
made available to such school or college by the 
Budget Authorities, then and in such event no 
further funds shall be used or expended from 
such apportionment and the unexpended por- 
tion thereof shall be retained in the treasury. 
The Bureau of the Budget shall by written 
order determine when any such judgment has 


become effective. 
= 2 * 





EDUCATION 
Public Schools—DMississippi 


House Bill No. 31 of the 1956 Regular Session of the Mississippi Legislature provides for 
repeal of various sections of the Mississippi Codes of 1930 and 1942 which provide, in part, 
for compulsory education. (This Bill was signed hy the governor on February 24, 1956.) 
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Colleges and Universities—Alabama 


Act No. 118 of the Alabama Legislature, February 14, 1956, commends the Board of Trus- 
tees of the University of Alabama for its action in moving to restore order at the University 
following disturbances developing upon the admission of a Negro student. 


SENATE JOINT RESOLUTION 
WHEREAS the recent decree of a federal 
court ordering the admission of a Negro to the 
University of Alabama, contrary to the tradi- 
tions and customs of the State of Alabama, has 


resulted in riot, tumult, disorder, and other 
demonstrations against the presence of a Negro 
student at the University, and 

WHEREAS conditions at the University have 
reached such a dangerous stage that the board 














of ‘trustees of the institution have been forced 
to bar. the Negro student from further attend- 
ance at classes in order to restore public peace 
and provide for the safety of persons on the 
campus of the University of Alabama, as well 
as the Negro student involved; now therefore, 

BE IT RESOLVED BY THE LEGISLA- 
TURE OF ALABAMA, BOTH HOUSES 
THEREOF CONCURRING: 

1. The board of trustees of the University of 
Alabama, both individually and collectively, are 
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hereby commended for their action in moving 
to restore peace and order to the University 
campus by barring the Negro student, whose 
presence precipitated the rioting at the Univer- 
sity, from further attendance at classes held at 
that institution. 


2. The Secretary of the Senate is directed to 
send a copy of this resolution to Dr. O. C. Car- 
michael, president of the University of Alabama, 
for transmission to the board of trustees of the 
University. 
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Colleges and Universities—Mississippi 


House Concurrent Resolution No. 21 of the 1956 Regular Session of the Mississippi Legis- 
lature commends officials of state colleges and universities for “safeguarding our culture 


and traditions.” 


HOUSE CONCURRENT RESOLUTION 
NO. 21 


A RESOLUTION COMMENDING CHAN- 
CELLOR J. D. WILLIAMS AND PRESIDENT 
BEN HILBUN. 


WHEREAS, Mississippi Institutions of 
Higher Learning are the sources of future lead- 
ership of the people of Mississippi; and 


WHEREAS, our state-supported Institutions 
of Higher Learning should reflect the thinking 
of our people and, of right, should be the pri- 
mary exponent and protectors of our culture 
and traditions; and 


WHEREAS, of late there have been attempts 
by misguided reformers from both within and 
without our Institutions of Higher Learning 
willfully or unintentionally to teach idealogies 
contrary to and calculated to undermine the 
traditions and culture of the South; and 


WHEREAS, we must look to our instructors, 
the guardians of our customs, traditions and 
culture, for leadership in the preservation of our 
social heritage and fundamental principles of 
the American way of life in these Institutions: 


NOW, THEREFORE, 

BE IT RESOLVED BY THE HOUSE OF 
REPRESENTATIVES OF THE STATE OF 
MISSISSIPPI, THE SENATE CONCURRING 
THEREIN, That the continued vigilance of 
Chancellor Williams and President Ben Hilbun 
and the Presidents of our other Institutions is 
urged, and that Chancellor J. D. Williams and 
President Ben Hilbun be commended for their 
recent actions in safeguarding our culture and 
traditions from vicious attacks and influences 
contrary to the beliefs of the people of Missis- 
sippi and the South. 

BE IT FURTHER RESOLVED, That every 
effort be made by those in charge of our Insti- 
tutions of Higher Learning to prevent subver- 
sive influences from infiltrating into our Insti- 
tutions. 

BE IT FURTHER RESOLVED, That copies 
of this Resolution be sent to Chancellor J. D. 
Williams of the University of Mississippi, Presi- 
dent Ben Hilbun of Mississippi State College, 
and to the Presidents of all other Institutions of 
Higher Learning located in the State of Missis- 
sippi, and to the Board of Trustees of State In- 
stitutions of Higher Learning. 
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EDUCATION 


Teachers—Georgia 


Act No. 15 of the 1956 Session of the General Assembly of Georgia, February 6, 1956, 
provides for bringing teachers in certain privately-operated schools into the state teachers” 


retirement system. 


TEACHERS RETIREMENT SYSTEM— 
AMENDMENT 
Code § 32-2901 Amended 
No. 15 (Senate Bill No. 6) 


An Act to amend the Act approved March 19, 
1943 (Ga. L. 1943, p. 640) creating the 
Teachers’ Retirement System as heretofore 
amended by providing for the admission of 
teachers in privately operated nonsectarian 
schools to said system; to repeal conflicting 
laws; and for other purposes. 


Be it enacted by the General Assembly of 
Georgia, and it is hereby enacted by the au- 
thority of the same: 


Section 1. That Subparagraph 5 of Section 1 
of the Act approved March 19, 1948, and set 
out in Georgia Laws 1943, pages 640 through 
670, entitled “Teachers Retirement System,” 
which Act is amended by Act approved Feb- 
ruary 25, 1949, and set out in Georgia Laws 
1949, pages 1505 through 1506, entitled “Teach- 
ers Retirement—Amendment,” and __ further 
amended by the Act approved February 16, 
1950, and set out in Georgia Laws 1950, pages 
261 through 266, entitled “Teachers Retirement 
System—Amendments”, and further amended 
by the Act approved January 5, 1954, and set 
out in Georgia Laws 1953 (November Session) 
page 470, which said Subparagraph 5 of Sec- 
tion 1 is set out in Subsection 5 of Section 32- 
2901 of the Code of 1933, be further amended 
by adding the following thereto: “In the event 
any privately operated nonsectarian school and 
any teacher therein request the Board of Trus- 
tees to permit such school as employer and 
such teacher therein to make contributions as 
herein defined to provide such retirement bene- 
fits for such private school teacher, the board 
shall permit such teacher to come under the 
operation of this Chapter as a ‘teacher’, but the 
State shall make no contributions on account of 
such private school teacher.” Said subsection 
5 of Section 1 of said Act approved March 19, 
1943, as amended by the Acts above stated, 
and said Subsection 5 of Code Section 32-2901 
of the Code of 1933, as amended hereby will 
read as follows: 


“(5) ‘Teacher’ shall mean any person em- 
ployed not less than half time in the public 
day schools as a classroom teacher, or in a 
clerical capacity, or in the supervision of the 
public schools, or any employee of the State 
Board of Education or the State Board of Voca- 
tional Education employed in a teaching or 
supervisory or clerical capacity, or any bona 
fide teacher or supervisor of teachers or clerical 
employee in any school operated by the State 
Department of Education, or any teacher or 
supervisor of teachers or clerical employee 
employed and paid by the Board of Regents of 
the University System of Georgia, and all per- 
sonnel of the Agricultural Extension Service 
of the University of Georgia. The word 
‘teacher’ shall also include school librarians, 
and administrative officials who supervise teach- 
ers, and shall include registrars of each unit of 
the University System and shall include secre- 
tary and treasurer of the Board of Regents. 
The Board of Trustees shall determine in doubt- 
ful cases whether any person is a teacher, as 
defined in this Chapter. In the event the Geor- 
gia Educational Association and any full-time 
employee thereof, or the Georgia High School 
Association and any full-time employee thereof, 
or the Georgia Teacher Education Association 
and any full-time employee thereof, or the 
Georgia School Boards Association and any full- 
time employee thereof request the Board of 
Trustees to permit the Association as employer 
and such employee to make contributions as 
herein defined to provide retirement benefits 
for such employee, the board may permit such 
employee to come under the operation of this 
Chapter as a teacher but the State shall make 
no contributions on account of such employee. 
The word ‘teacher’ shall not be deemed to 
include any emergency or temporary employee. 
In the event any privately operated nonsec- 
tarian school and any teacher therein request 
the Board of Trustees to permit such school as 
employer and such teacher therein to make 
contributions as herein defined to provide such 
retirement benefits for such private school 
teacher, the board shall permit such teacher to 
come under the operation of this Chapter as a 
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‘teacher’, but the State shall make no contribu- 
tions on account of such private school teacher.” 
Section 2. That all laws and parts of laws 


in conflict herewith be and the same are hereby 
repealed. 
Approved February 6, 1956. 





EDUCATION 


Teachers—Mississippi 


House Bill No. 17 of the 1956 Regular Session of the Mississippi Legislature requires teach- 
ers in all public educational facilities to file, as a condition to employment, an affidavit as to 
all organizations of which such teacher is, or has within the past five years been a member. 


(This Bill was not enacted. ) 


HOUSE BILL NO. 17 
(As passed by House) 


AN ACT TO PROVIDE ADDITIONAL RE- 
QUIREMENTS FOR THE EMPLOYMENT 
OF SUPERINTENDENTS, PRINCIPALS, 
AND TEACHERS IN THE ELEMENTARY 
AND SECONDARY SCHOOLS OF THE 
STATE AND OF INSTRUCTORS AND PRO- 
FESSORS IN THE JUNIOR COLLEGES AND 
INSTITUTIONS OF HIGHER LEARNING 
IN THE STATE; TO PROVIDE PENALTIES 
FOR THE VIOLATION HEREOF; AND FOR 
OTHER RELATED PURPOSES. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 


SECTION 1. No superintendent, principal, 
or teacher shall be employed or elected 
in any elementary or secondary school by the 
trustees of the district operating such school, 
and no instructor, professor, or other teacher 
shall be employed or elected in any junior 
college or institution of higher learning, or other 
educational institution supported wholly or in 
part by public funds, by the trustees or govern- 
ing authority thereof until, as a condition pre- 
cedent to such employment, such superintend- 
ent, principal, teacher, instructor, professor, or 
other teacher shall have filed with such board 
of trustees or -governing authority an affidavit 
as to the names and addresses of all incorpo- 
rated and/or unincorporated associations and 
organizations of which such superintendent, 
principal, teacher, instructor, professor, or other 
teacher is, or within the past five (5) years, has 
been a member, or to which organization such 
superintendent, principal, teacher, instructor, 


professor, or other teacher is presently paying,’ 


or within the past five (5) years has paid, 
regular dues or to which the same is making, 
or within the past five (5) years, had made 
regular contributions. 


SECTION 2. Such affidavit may be in sub- 
stantially the following form: 


TH REE ABB oo estaccdes Soa pectnna 
CAEP OR nosis isa. theanctas 

I, (name of affiant), being an applicant for 
the . position OF in5 i. b.310)-.34 sn ee at 


(name of school or institution), being first duly 
sworn, do hereby depose and say that I am 
now or have been within the past 5 years a 
member of the following organizations and ‘no 
others: 

(names and addresses of organizations ) 
and further, that I am now paying, or within 
the past five (5) years have paid, regular dues 
or made regular contributions to the following 
organizations and no others: 

(names and addresses of organizations ) 


Affiant 

Sworn to and subscribed before me, this the 

(date) day of (month), 19 (year). 
(Signature of Official ) 
Title of Official 

SECTION 3. Any contract entered into by 
any board of trustees of any school district, 
junior college, institution of higher learning, 
or other educational institution supported 
wholly or in part of public funds, or by any 
governing authority thereof, with any superin- 
tendent, principal, teacher, instructor, professor, 
or other instructional personnel, who shall not 
have filed the affidavit required in section 1 
hereof prior to the employment or election of 
such person and prior to the making of such 
contracts, shall be null and void and no funds 
shall be paid under said contract to such super- 
intendent, principal, teacher, instructor, profes- 
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sor, or other instructional personnel; any funds 
so paid under said contract to such superin- 
tendent, principal, teacher, instructor, professor, 
or other instructional personnel, may be recov- 
ered from the person receiving the same and/or 
from the board of trustees or other governing 
authority by suit filed in the circuit court of 
the county in which such contract was made, 
and any judgment entered by such court in such 
cause of action shall be a personal judgment 
against the defendant therein and upon the 
official bonds made by such defendants, if any 
such bonds be in existence. 


SECTION 4. Every person who shall wil- 
fully file a false affidavit under the provisions 
of this act shall be guilty of perjury, shall be 


punished as provided by law, and in addition, 
shall forfeit his license to teach in any of the 
schools, junior colleges, institutions of higher 
learning, or other educational institutions sup- 
ported wholly or in part by public funds in this 
state. 

SECTION 5. If any paragraph, sentence, 
clause, phrase, or word of this act shall be held 
to be unconstitutional for any reason, such hold- 
ing of unconstitutionality shall not affect any 
other portion of this act; nothing herein con- 
tained, however, shall be construed so as to 
affect the validity of any contract entered into 
prior to the effective date of this act. 


SECTION 6. This act shall take effect and 
be in force from and after its passage. 





GOVERNMENTAL FACILITIES 
Closing—Georgia 


Act No. 12 of the 1956 Session of the General Assembly of Georgia, February 6, 1956, pro- 
vides for criminal penalties for any person entering state-owned or operated property which 
has been closed to the public by proper order. This Act appears to be applicable to public 
schools which may be closed by proper order, as well as to other state property. The Act pro- 


vides: 


TRESPASS ON PUBLIC PROPERTY 
No. 12 (Senate Bill No. 2). 

An Act to provide that it shall be a misdemeanor 
for any person to enter upon any State-owned 
or operated property where such property has 
been closed to the public on executive order 
of the Governor, or by order of the department 
head having supervision over such property, 
or by any official having immediate supervi- 
sion thereover; to provide that notice must 
first have been given of such closing and to 
define same; to repeal conflicting laws; and 
for other purposes. 

Be it enacted by the General Assembly of 
Georgia: 

Section 1. Any person who for any purpose 
shall enter upon any property owned, leased, or 
otherwise under the care, custody, control, super- 
vision or operation of the State or any of its 
agencies, where such property has been closed 


to the public, by executive order of the Gover- 
nor, or by order of the official in charge of the 
State agency or department having supervision 
over such property, or by oral or written order 
of the official or employee having immediate 
supervision over such property, shall be guilty 
of a misdemeanor and punished as provided by 
law; provided however, that notice of such clos- 
ing is first given to the public, either by posting 
of appropriate signs at the entrance to such 
property, or by actual communication to such 
person by the official in immediate supervision 
of such property, or his agents or employees. 
Provided however, this Act shall not apply to 
employees of the agency concerned authorized 
to enter the property for purposes of care, cus- 
tody, maintenance or inspection. 

Section 2. That all laws and parts of laws in 
conflict with this Act are hereby repealed. 


Approved February 6, 1956. 
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GOVERNMENTAL FACILITIES 
Disposal—Georgia 


Act No. 20 of the 1956 Session of the General Assembly of Georgia, February 8, 1956. 
provides for the sale, lease or other disposal of public recreational facilities. 


DISPOSAL OF PUBLIC RECREATION 
FACILITIES 
No. 20 (Senate Bill No. 5) 


An Act to authorize the State, or any county, 
municipal corporation or other political sub- 
division thereof to sell, lease, grant, exchange 
or otherwise dispose of any property or in- 
terest therein comprising parks, playgrounds, 
golf courses, swimming pools, or other prop- 
erty which has been dedicated to a public 
use for recreational or park purposes, or 
which has been dedicated to such a use by 
any private person or corporation and later 
acquired by the State, or any county, munic- 
ipal corporation or other political subdivision 
thereof; to. define the terms, conditions, and 
method of such disposal; to define what offi- 
cial shall have such right of disposal; to repeal 
conflicting laws; and for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 

Section 1. Any general or local law to the 
contrary notwithstanding, the State or any mu- 
nicipal corporation, county or other political 
subdivision thereof, shall have authority to sell, 
lease, grant, exchange or otherwise dispose of 
any property or interest therein comprising 
parks, playgrounds, golf courses, swimming 
pools, or other property which has been dedi- 
cated to a public use for recreational or park 
purposes, or has been dedicated to a public use 
for recreational or park purposes by a private 
citizen, corporation, or association, and _ there- 
after acquired by the State, county, city, or 
other political subdivision thereof, without re- 
gard to whether said public use has been pre- 
viously abandoned, or that said property has 
become unsuitable or inadequate for the pur- 
pose for which originally dedicated, said dis- 
position to be on such terms and conditions as 
may be deemed desirable or necessary. Pro- 
vided, however, that any lease under this Act 
shall be for a period not to exceed 5 years. 

Section 2. Such sale, lease, grant or disposal] 
shall be in the discretion of, and executed by: 


a. The Governor, as to State property. 


b. The county commissioners, or ordinary, or 
other governing authority, as the case may he, 
as to county property. 


c. The mayor and council, or other governing 
authority, as to property of a municipal cor- 
poration. 


Section 3. Any sale, lease, grant, exchange or 
other disposal of any property under the pro- 
visions of this Act shall be made only after 
advertising such sale in the newspaper in which 
sheriff's advertisements are published for the 
county in which the land to be disposed of 
lies, once a week for four weeks. Such adver- 
tisements shall describe the ‘property, shall state 
the manner of disposition to be made, shall 
specify the time and place of such disposition, 
and shall state that same will be made to the 
highest bidder. In the event the property to 
be sold shall lie in more than one county, such 
advertisement shall be run once a week for four 
weeks in the newspapers in which sheriff's ad- 
vertisements are published for all such counties. 
All sales and other dispositions made under the 
provisions of this Act shall be made to the 
highest and best bidder for cash after adver- 
tisement as herein provided. Provided, how- 
ever, that the selling or disposing authority shall 
have the right to reject all bids in the event 
the high bid shall prove unsatisfactory for any 
reason, and said property shall then be read- 
vertised and disposed of under the provisions 


above set out. All State property required to 


be advertised under this bill shall also be ad- 
vertised in two additional newspapers of general 
circulation in this State. 


Section 4. Nothing herein shall be construed 
as impairing the obligation of any contract pro- 
vision, whether by way of reversionary clause 
or otherwise. 


Section 5. All laws and parts of laws in con- 
flict with this Act are hereby repealed. 


Approved February 8, 1956. 
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An Amendment to the above Act is contained in House Bill No. 579 of the 1956 Session of 


the General Assembly of Georgia, as follows: 


An Act to amend an Act relating to selling, 
leasing, granting, exchanging and disposing 
of recreational and park property by the 
State and political subdivisions thereof, ap- 
proved February 8, 1956, being Act No. 20 of 
the regular 1956 Session of the General As- 
sembly of Georgia, so as to provide that the 
provisions relative to advertising and bids 
shall not apply to the leasing of State parks 
or facilities if the lease involved is for a 
period of one year or less, nor to the exchange 
of State park property or interest therein on 
a dollar for dollar value basis; to repeal con- 
flicting laws; and for other purposes. 

Be it enacted by the General Assembly of 
Georgia: 

Section 1. An Act relating to selling, leasing, 
granting, exchanging and disposing of recrea- 
tional and park property by the State and po- 
litical subdivisions thereof, approved February 
8, 1956, being Act No. 20 of the regular 1956 
Session of the General Assembly of Georgia, is 
hereby amended by adding at the end of Sec- 
tion 3 the following: 

“Provided, however, the provisions of this 
Section shall not apply to the leasing of State 
parks or facilities therein if the lease involved 
is for a period of one year or less, nor shall the 
provisions of this Section apply to the exchange 
of State park property or interest therein on a 
dollar for dollar value basis. Provided further, 
no lease for a term of more than one year, and 
no exchange of State Park property shall be 
effective until the same shall be ratified by a 
two-thirds majority of the State Senate.” 


so that when so amended, Section 3 shall read 
as follows: 


Section 3. Any sale, lease, grant, ex- 
change or other disposal of any property 


under the provisions of this Act shall be made 
only after advertising such sale in the news- 
paper in which Sheriffs advertisements are 
published for the county in which the land to 
be disposed of lies, once a week for four weeks. 
Such advertisements shall describe the prop- 
erty, shall state the manner of disposition to 
be made, shall specify the time and place of 
such disposition, and shall state that same will 
be made to the highest bidder. In the event the 
property to be sold shall lie in more than one 
county, such advertisement shall be run once 
a week for four weeks in the newspaper in 
which sheriff's advertisements are published for 
all such counties. All sales and other disposi- 
tions made under the provisions of this Act 
shall be made to the highest and best bidder 
for cash after advertisement as herein provided. 
Provided, however, that the selling or disposing 
authority shall have the right to reject all bids 
in the event the high bid shall prove unsatis- 
factory for any reason, and said property shall 
then be readvertised and disposed of under 
the provisions above set out. All State property 
required to be advertised under this bill shall 
also be advertised in two additional newspapers 
of general circulation in this State. Provided, 
however, the provisions of this Section shall not 
apply to the leasing of State parks or facilities 
therein if the lease involved is for a period of 
one year or less, nor shall the provisions of this 
Section apply to the exchange of State park 
property or interest therein on a dollar for dollar 
value basis. Provided further, no lease for a 
term of more than one year, and no exchange of 
State Park property shall be effective until the 
same shall be ratified by a two-thirds majority 
of the State Senate.” 

Section 2. All laws and parts of laws in con- 
flict with this Act are hereby repealed. 





TRANSPORTATION 
Stations and Waiting Rooms—Georgia 


House Bill No. 267 of the 1956 Session of the General Assembly of Georgia requires com- 


mon carriers of passengers in intrastate travel to provide separate waiting rooms and other 
facilities for the white and Negro races for such passengers. 


AN ACT To require that all common carriers 
of passengers for hire in intrastate travel 


providing waiting room and reception room 
facilities, shall provide separate accommoda- 
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tions for white and colored passengers travel- 
ing in intrastate travel; to prescribe misde- 
meanor punishment therefor; to provide for 
injunction; to repeal conflicting laws; and for 
other purposes. 


BE IT ENACTED BY THE 
GENERAL ASSEMBLY OF GEORGIA: 
SECTION 1. 


That all common carriers of passengers for 
hire providing waiting rooms and reception 
room facilities, shall provide separate accom- 
modations for white and colored passengers 
traveling in intrastate travel, as follows: 


(a) For white passengers traveling in intra- 
state travel, a separate waiting or reception 
room shall be provided, above the entrance of 
which shall be painted or shown in bold letters 
the words, “WHITE WAITING ROOM, IN- 
TRASTATE PASSENGERS.” 


(b) For all other passengers traveling in in- 
trastate or interstate travel, a separate waiting 
or reception room shall be provided, above the 
entrance of which shall be painted or shown in 
bold letters: “WAITING ROOM, INTER- 
STATE PASSENGERS AND COLORED IN- 
TRASTATE PASSENGERS.” 


(c) There shall also be provided, where such 
accommodations are furnished, separate toilets 
and separate facilities for drinking water for 
colored passengers and separate toilets and sep- 
arate facilities for drinking water for white 
passengers: Provided, that the separate toilets 
and separate facilities for drinking water for all 
white passengers may be provided as a part of 
or in connection with the separate waiting room 
for white intrastate passengers.” 


SECTION 2. 
Any common carrier violating the provisions 
of this Act shall be guilty of a misdemeanor and 
punished as provided therefor by law. 


SECTION 38. 
Each day that such carrier refuses or fails to 
comply with this Act shall be considered a sep- 
arate and distinct offense. 


SECTION 4. 

The Solicitor General of the Circuit wherein 
a violation of this Act occurs may institute ac- 
tion in the superior court to enjoin such viola- 
tion, without regard to whether such violation 
would, under general principles of law, consti- 
tute a nuisance. 


SECTION 4A. 

Each provision of this Act is separately en- 
acted and if any section or provision thereof 
shall be held to be unconstitutional or invalid 
for any reason, the remaining. portions shall be 
unaffected. If this Act or any section or provi- 
sion of this Act shall be held to be invalid or 
unconstitutional as applied to any person or 
group of persons, the same shall continue of 
full force and effect with respect to all other 
persons and groups of persons. If this Act or 
any section or provision of this Act shall be held 
to be invalid or unconstitutional in relation to 
any circumstance or set of circumstances, the 
same shall continue of full force and effect as 
to all other circumstances situations, and facts 
and circumstances. 


SECTION 5. 
All laws or parts of laws in conflict with this 
Act be and the same are hereby repealed. 





TRANSPORTATION 


Stations and Waiting Rooms—Georgia 


House Bill No. 268 of the 1956 Session of the General Assembly of Georgia provides for 
criminal penalties for intrastate passengers who do not observe the separation of such pas- 


sengers in waiting rooms by race. 


AN ACT To require that all persons traveling 
in intrastate travel occupy or use only the 
waiting rooms marked and provided for such 


persons; to prescribe misdemeanor punish- . 


ment for a violation of this Act; to repeal 
conflicting laws; and for other purposes. 
BE IT ENACTED BY THE 
GENERAL ASSEMBLY OF GEORGIA: 


SECTION 1. 

All white or colored passengers traveling in 
intrastate travel on any common carrier of 
passengers for hire, shall occupy or use only 
the waiting room or reception room provided 
and designated for their respective races, and 
no such white passenger shall occupy any wait- 
ing or reception room other than that marked 
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or designated “White Waiting Room, Intra- 
state Passengers,” and no such colored pas- 
senger shall occupy or use any waiting or re- 
ception room other than that marked and 
designated “Waiting Room —Interstate Passen- 
gers—Colored Intrastate Passengers:” Provided, 
that nothing herein contained shall prevent any 
white interstate passenger from using or occupy- 
ing the waiting room set apart for white intra- 
state passengers. 
SECTION 2. 


Any person violating the provisions of this 
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Act shall be guilty of a misdemeanor and pun- 
ished as provided therefor by law. 


SECTION 3. 

No action for false arrest, false imprisonment, 
or other action shall be entertained by any 
court of this State against any law enforcement 
officer or other person for an arrest or imprison- 
ment arising out of a violation of this Act. 


SECTION 4. 
All laws or parts of laws in conflict with this 
Act be and the same are hereby repealed. 





TRANSPORTATION 


Stations and Waiting Rooms—Mississippi 


House Bill No. 7 of the 1956 Regular Session of the Mississippi Legislature requires com- 
mon carriers of passengers in the state in intrastate travel to provide separate waiting rooms 
and other facilities for the white and Negro races. (This Bill was signed by the Governor on 


February 21, 1956.) 


HOUSE BILL NO. 7 
(As sent to the Governor ) 

AN ACT TO REQUIRE RAILROAD COM- 
PANIES, BUS COMPANIES AND OTHER 
COMMON CARRIERS OF PASSENGERS 
OWNING, OPERATING OR LEASING DE- 
POTS, BUS STATIONS OR TERMINALS TO 
PROVIDE SEPARATE ACCOMMODATIONS 
FOR THE RACES TRAVELING IN INTRA- 
STATE TRAVEL. 

BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. In all passenger depots, bus 
stations or terminals owned, operated or leased 
in the State of Mississippi by a railroad com- 
pany, bus company or any other common car- 
rier of passengers, the owner or operator thereof 
shall cause to be constructed and maintained 
waiting or reception rooms as will secure the 
comfort of passengers. 

In such depots, bus stations or terminals 
there shall be constructed, provided and main- 
tained for the white intrastate passengers a 
separate waiting or room, on each 
entrance to which shall be painted or shown in 
bold letters the following:—“White waiting room, 
intrastate passengers’; and in such depot, bus 
station or terminal there shall be constructed, 
provided and maintained a separate waiting 
or reception room for the colored intrastate 
passengers, on each entrance to which shall be 
painted or shown in bold letters the following:— 


reception 





“Colored waiting room, intrastate passengers.” 

SECTION 2. Any common carrier of pass- 
engers for hire or any railroad or bus company, 
whether an- individual or corporation, which 
fails or refuses to comply with the provisions 
of this act shall be liable in the penal sum of 
one thousand dollars ($1,000.00) per day for 
each day of such failure or refusal, to be recov- 
ered by suit filed in the county in which such 
depot, bus station or terminal is situated, by 
either the attorney general, the district attorney 
of the district, or the county attorney of the 
county in which said passenger depot, bus 
station or terminal is situated, and such suit 
shall be brought in the circuit court of the 
county in which said passenger depot, bus 
station or terminal is situated. 

In addition to the penalty provided herein, 
the Attorney General of the State of Mississippi 
or the district attorney of the district, or county 
attorney in the county in which said depot, bus 
station or terminal is situated may file suit in 
the chancery court of such county for a manda- 
tory injunction to compel compliance with the 
provisions of this act, and the chancery court 
of any county wherein the provisions of this 
act are not complied with shall have jurisdic- 
tion to issue an injunction to require compliance 
with this act, and to hold in contempt of court 
any railroad company, bus company or any 
other common carrier of passengers failing to 
comply with the orders and decrees of the court 
directing compliance with this act. 
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SECTION 8. The requirements of this act 
shall not be applicable to any person, firm or 
corporation operating a place of business where- 
in said person, firm or corporation acts only as 
ticket agent for a bus company or other com- 


mon carrier in addition to his regular business 
and wherein no passenger waiting room or 
reception room is maintained. 

SECTION 4. This act shall take effect and 
be in force from and after its passage. 





TRANSPORTATION 


Stations and Waiting Roc ms—Mississippi 


House Bill No. 12 of the 1956 Regular Session of the Mississippi Legislature requires com- 
mon carriers of intrastate passengers in the state to provide separate toilet facilities for the 
white and Negro races in stations and waiting rooms. (This Bill was signed by the Governor 





on March 9, 1956.) 


HOUSE BILL NO. 12 


AN ACT TO REQUIRE RAILROAD COM- 
PANIES, BUS COMPANIES OR OTHER 
COMMON CARRIERS FOR HIRE MAIN- 
TAINING AND OPERATING WAITING 
ROOMS FOR PASSENGERS TO PROVIDE 
SEPARATE TOILET FACILITIES FOR THE 
RACES TRAVELING IN _ INTRASTATE 
TRAVEL. 

BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 


SECTION 1. Every railroad company, bus 
company or other common carrier for hire 
owning, maintaining or operating a passenger 
depot, bus station or terminal where a waiting 
room for passengers is maintained and operated 
shall cause to be constructed and maintained 
in connection with such reception or waiting 
room two closets or retiring or rest rooms to 
be exclusively used by white passengers in 
intrastate commerce arriving and departing 
from such depot, bus station or terminal and 
the following notice shall be painted or shown 
in hol letters on the door of one: “Rest room, 
white female only in intrastate travel,” and on 
the other: “Rest room, white male only in in- 


trastate travel;” and likewise two closets or 
retiring or rest rooms shall be constructed and 
maintained for colored passengers in intrastate 
travel with like signs painted or shown in bold 
letters on the doors thereof, substituting the 
word “colored” for “white,” and such owner or 
operator shall see that the closets or rest rooms 
are equally clean and in equally good sanitary 
condition. 

No white person shall enter, frequent, occupy 
or use the colored closets or rest rooms required 
by this act, and no colored person shall enter, 
frequent, occupy or use the white closets or rest 
rooms required by this act, except, however, 
regularly employed persons of the owner or 
operator of the passenger depots, bus stations 
or terminals may enter such closets or rest rooms 
in the discharge of their assigned duties. 

Any person violating the provisions of this act 
shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not more than 
one thousand dollars ($1,000.00) or confined 
in jail for not more than one year, or both. 


- SECTION 2. This act shall take effect and 
be in force from and after its passage. 





TRANSPORTATION 


Stations and Waiting Rooms—Mississippi 


House Bill No. 22 of the 1956 Regular Session of the Mississippi Legislature provides crim- 
inal penalties for conviction of any person traveling in intrastate travel for using or attempt- 
ing to use a waiting room not marked for persons of his race. 


HOUSE BILL NO. 22 

(As passed by House) 
AN ACT TO REQUIRE ALL PERSONS 
TRAVELING IN INTRASTATE TRAVEL TO 


USE AND OCCUPY THE WAITING ROOMS 
MARKED AND PROVIDED FOR SUCH PER- 
SONS; TO PROHIBIT PERSONS TRAVEL- 
ING IN INTRASTATE TRAVEL FROM EN- 
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TERING AND USING THE WAITING 
ROOMS NOT MARKED AND PROVIDED 
FOR SUCH PERSONS; AND TO PRESCRIBE 
THE PENALTY FOR FAILURE TO COMPLY 
THEREWITH. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. Any person traveling in intra- 
state travel by rail, bus, airline or other com- 
mon carrier for hire who enters or attempts 
to enter the waiting room marked and pro- 
vided for such persons [sic] as required by 
law, shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not more than 
one thousand dollars ($1,000.00) and impris- 
oned in jail not more than sixty (60) days, or 
both such fine and imprisonment. 

SECTION 2. No. white person shall enter, 
frequent, occupy or use the colored waiting 
room of any depot, bus station or terminal when 
such waiting room is marked in bold letters 
as required by law; and no colored person shall 
enter, frequent, occupy or use the white waiting 


room of any depot, bus station or terminal when 
same is marked in bold letters as required by 
law, except, however, regularly employed per- 
sons of the owner or operator of depots, bus 
stations or terminals may enter same in the 
discharge of their assigned and required duties. 

Any person violating the provisions of this 
section shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined not more 
than one thousand dollars ($1,000.00) and im- 
prisoned in jail for not more than one year, or 
both, 

SECTION 3. No action or suit in law or in 
equity may be brought in any court of this 
state against any law enforcement officer for 
damages for false arrest of any passenger be- 
cause of a violation of this act, nor shall any 
common carrier of passengers, or its employees 
be subject to suit for damages on account of 
such common carrier of passengers or its em- 
ployees complying with the provisions of this 
act. 

SECTION 4. This act shall take effect and 


be in force from and after its passage. 





PUBLIC ACCOMMODATIONS 
General—Mississippi 


House Bill No. 21 of the 1956 Regular Session of the Mississippi Legislature authorizes per- 
sons in business, trades or professions to select their clientele. (This Bill was signed by the 


governor on February 21, 1956.) 


HOUSE BILL NO. 21 
(As sent to Governor ) 

AN ACT TO CONFER UPON ANY PER- 
SON, FIRM OR CORPORATION ENGAGED 
IN ANY PUBLIC BUSINESS, PROFESSION, 
OR TRADE THE RIGHT TO CHOOSE AND 
SELECT THE CUSTOMERS, PATRONS AND 
CLIENTS OF SUCH BUSINESS, AND THE 
FURTHER RIGHT TO REFUSE TO SELL 
OR RENDER A SERVICE TO ANY PERSON; 
TO PROVIDE A PENALTY FOR ANY PER- 
SON WHO REFUSES TO VACATE A PUB- 
LIC PLACE WHEN ORDERED SO TO DO 
BY THE OWNER OR AN EMPLOYEE 
THEREOF. 

BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. Every person, firm or corpora- 
tion engaged in any public business, trade or 
profession of any kind whatsoever in the State 
of Mississippi, including, but not restricted to, 


hotels, motels, tourist courts, lodging houses, 
restaurants, dining rooms or lunch counters, 
barber shops, beauty parlors, theatres, moving 
picture shows, or other places of entertainment 
and amusement, including public parks and 
swimming pools, stores of any kind wherein 
merchandise is offered for sale, is hereby au- 
thorized and empowered to choose or select 
the person or persons he or it desires to do 
business with, and is further authorized and 
empowered to refuse to sell to, wait upon or 
serve any person that the owner, manager or 
employee of such public place of business does 
not desire to sell to, wait upon or serve; pro- 
vided, however, the provisions of this section 
shall not apply to corporations or associations 
engaged in the business of selling electricity, 
natural gas, or water to the general public, or 
furnishing telephone service to the public. 


SECTION 2. Any public place of business 
may, if it so desires, display a sign posted in 
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said. place of business serving notice upon the 
general public that “the management reserves 
the right to refuse to sell to, wait upon or serve 
any person,” however, the display of such a 
sign shall not be a prerequisite to exercising 
the authority conferred by this act. 

SECTION 8. Any person who enters a public 
place of business in this state, or upon the 
premises thereof, and is requested or ordered 
to leave therefrom by the owner, manager or 
any employee thereof, and after having been 
so requested or ordered to leave, refuses so to 


do, shall be guilty of a trespass and upon con- 
viction therefor shall be fined not more than 
five hundred dollars ($500.00) or imprisoned 
in jail not more than six (6) months, or both 
such fine and imprisonment. 

SECTION 4. If any paragraph, sentence, 
clause, phrase, or word of this act shall be held 
to be unconstitutional for any reason, such hold- 
ing of unconstitutionality shall not affect any 
other portion of this act. 

SECTION 5. That this act take effect and be 
in force from and after its passage. 





PUBLIC ACCOMMODATIONS 


Disturbances—Mississippi 


House Bill No. 26 of the 1956 Regular Session of the Mississippi Legislature provides crim- 
inal penalties for any person convicted of creating a disturbance or breach of peace in any 
“public place of business.” (This Bill was signed by the governor on February 20, 1956.) 


HOUSE BILL NO. 26 


AN ACT TO PROHIBIT ANY PERSON 
FROM CREATING A DISTURBANCE OR 
BREACH OF THE PEACE IN ANY PUBLIC 
PLACE OF BUSINESS, AND TO PRESCRIBE 
THE PENALTY THEREFOR. 

BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. Any person who shull enter any 
public place of business of any kind whatso- 
ever, or upon the premises of such public place 
of business, in the State of Mississippi, and 
while therein or thereon shall create a disturb- 


ance, or a breach of the peace, in any way 
whatsoever, including, but not restricted to, 
loud and offensive talk, the making of threats 
or attempting to intimidate, or any other con- 
duct which causes a disturbance or breach of 
the peace or threatened breach of the peace, 
shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined not more than 
five hundred dollars ($500.00) or imprisoned 
in jail not more than six (6) months, or both 
such fine and imprisonment. 


SECTION 2. This act shall take effect and 
be in force from and after its passage. 





ELECTIONS 
Voting—Mississippi 


House Bills No. 11 and 38 of the 1956 Regular Session of the Mississippi Legislature provide 
for changes in voting practice. Those bills follows: 


HOUSE BILL NO. 11 


AN ACT TO REPEAL CHAPTER 237, 
LAWS OF 1950, WHICH PROVIDES FOR 
ABSENTEE VOTING BY PERSONS ABSENT 
BY REASON OF OCCUPATION OR PHYSI- 
CAL INCAPACITY. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 


SECTION 1. Chapter 237, Laws of 1950, ap- 
pearing as Sections 3203-01 through 3203-10, 
in the 1954 Supplement to the Mississippi Code 
of 1942, which provides for absentee voting by 


. persons absent by reason of occupation or phys- 


ical incapacity, be and the same is hereby re- 
pealed. 

SECTION 2. That this act shall take effect 
and be in force from and after its passage. 
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COMMITTEE SUBSTITUTE 
FOR 
HOUSE BILL NO. 38 


AN ACT TO AMEND SECTION 3269, MIS- 
SISSIPPI CODE OF 1942, AS AMENDED, TO 
PROVIDE FOR BALLOTS TO BE MARKED 
WITH BLUE OR BLACK INK OR WITH IN- 
DELIBLE PENCIL ONLY. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 


SECTION 1. Section 3269, Mississippi Code 
of 1942, as amended by chapter 306, laws of 
1948, is amended to read as follows: 

3269. On receiving his ballot, the voter shall 
forthwith go into one of the voting compart- 
ments, and shall there prepare his ballot by 
marking with blue or black ink or with indelible 
pencil on the appropriate margin or place a 
cross (X) opposite the name of the candidate 
of his choice for each office to be filled or by 
filling in the name of the candidate substituted 
in the blank space provided therefor, and mark- 
ing a cross (X) opposite thereto, and likewise 
a cross (X) opposite the answer he desires to 
give in case of an election on a constitutional 
amendment or any other question or matter. 
As an alternative method, a voter may, at his 
option, prepare his ballot by marking with blue 
or black ink or with indelible pencil in the 
appropriate margin or place a check, in the form 
of and similar to a “V”, opposite the name of 
the candidate of his choice for each office to be 
filled, or by filling in the name of the candidate 


substituted in the blank space provided there- 
for, and marking a check, in the form of and 
similar to a “V”, opposite thereto, and likewise 
a check, in form of and similar to a “V’, oppo- 
site the answer he desires to give in case of an 
election on a constitutional amendment or any 
other question or matter, either of which meth- 
ods of marking, whether by a cross (X) or by 
a check in the form of and similar to a “V’, is 
authorized, except that the voter must use either 
one of said methods throughout his ballot. Be- 
fore leaving the voting compartment, the voter 
shall fold his ballot without displaying the 
markings thereof, but so that the words “official 
ballot” followed by the designation of the elec- 
tion district and the date of the election, shall 
be visible to the officers of the election. He 
shall then cast his ballot by handing the same 
to one of the managers of the election for de- 
posit in the ballot box; this he shall do without 
undue delay, and as soon as he has voted, he 
shall quit the enclosed place at once. A voter 
shall not be allowed to occupy a voting com- 
partment already occupied by another voter, 
nor any compartment longer than ten (10) 
minutes, if other voters be not waiting, nor 
longer than five (5) minutes if other voters be 
waiting. A person shall not be allowed in the 
room in which the ballot boxes, compartments, 
tables, and shelves are, except the officers of the 
election and those appointed by them to assist 


therein. 


SECTION 2. This act shall take effect and be 
in force from and after its passage. 





FAMILY RELATIONS 


Marriage—Mississippi 


House Bill No. 13, of the 1956 Regular Session of the Mississippi Legislature abolishes com- 
mon law marriages and provides that the children thereof shall be illegitimate. 


HOUSE BILL NO. 18 


AN ACT TO ABOLISH COMMON LAW 
MARRIAGES; AND FOR OTHER RELATED 
PURPOSES. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. All marriages heretofore known 
as “common law marriages” entered into after 
the effective date of this act shall be and the 
same are hereby declared null and void. No 
marriage contracted after the effective date 


of this act shall be valid unless the contracting 
parties shall have obtained a marriage license 
as otherwise required by law, and unless also 
the marriage, after such license shall have been 
duly issued therefor, shall have been performed 
by or before any person, religious society, in- 
stitution, or organization authorized by sections 
2365 and 2366, Mississippi Code of 1930, being 
sections 463 and 464, Mississippi Code of 1942, 
to solemnize marriages; and failure in any case 
to comply with both prerequisites aforesaid, 
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which shall also be construed as mandatory and 
not merely directory, shall render the purported 
marriage absolutely void and any children born 
as a result thereof illegitimate. 


SECTION 2. Nothing contained in this act 


shall be construed to affect the validity of any 
marriage, either ceremonial or common law, 
contracted prior to the effective date hereof. 

SECTION 8. This act shall take effect and 


be in force from and after passage. 





CONSTITUTIONAL LAW 


"Southern Manifesto'"—United States Congress 


On March 12, 1956, Senator Walter George, of Georgia, in the United States Senate, and 
Representative Howard W. Smith of Virginia, in the House of Representatives, introduced the 
following “Declaration of Constitutional Principles” (102 Cong. Rec., No. 43, pp. 3948, 


4004, March 12, 1956): 


DECLARATION OF CONSTITUTIONAL PRINCIPLES 


The unwarranted decision of the Supreme 
Court in the public school cases is now bear- 
ing the fruit always produced when men sub- 
stitute naked power for established law. 

The Founding Fathers gave us a Constitu- 
tion of checks and balances because they real- 
ized the inescapable lesson of history that no 
man or group of men can be safely entrusted 
with unlimited power. They framed this Con- 
stitution with its provisions for change by 
amendment in order to secure the fundamentals 
of government against the dangers of temporary 
popular passion or the personal predilections 
of public officeholders. 

We regard the decision of the Supreme Court 
in the school cases as a clear abuse of judicial 
power. It climaxes a trend in the Federal Ju- 
diciary undertaking to legislate, in derogation 
of the authority of Congress, and to encroach 
upon the reserved rights of the States and the 
people. 

The original Constitution does not mention 
education. Neither does the 14th amendment 
nor any other amendment. The debates pre- 
ceding the submission of the 14th amendment 
clearly show that there was no intent that it 
should affect the system of education maintained 
by the States. 


The very Congress which proposed the 
amendment subsequently provided for segre- 
gated schools in the District of Columbia. 


When the amendment was adopted in 1868, 
there were 37 States of the Union. Every one 
of the 26 States that had any substantial racial 
differences among its people, either approved 
the operation of segregated schools already in 


existence or subsequently established such 
schools by action of the same law-making body 
which considered the 14th amendment. 


As admitted by the Supreme Court in the 
public school case (Brown y. Board of Edu- 
cation), the doctrine of separate but equal 
schools “apparently originated in Roberts v 
City of Boston (1849), upholding school seg- 
regation against attack as being violative of a 
State constitytional guarantee of equality.” This 
constitutional doctrine began in the North, not 
in the South, and it was followed not only in 
Massachusetts, but in Connecticut, New York, 
Illinois, Indiana, Michigan, Minnesota, New 
Jersey, Ohio, Pennsylvania and other northern 
States until they, exercising their rights as States 
through the constitutional processes of local 
self-government, changed their school systems. 


In the case of Plessy v. Ferguson in 1896 the 
Supreme Court expressly declared that under 
the 14th amendment no person was denied any 
of his rights if the States provided separate but 
equal public facilities. This decision has been 
followed in many other cases. It is notable that 
the Supreme Court, speaking through Chief 
Justice Taft, a former President of the United 
States, unanimously declared in 1927 in Lum 
v. Rice that the “separate but equal” principle 
is “within the discretion of the State in regulat- 
ing its public schools and does not conflict with 
the 14th amendment.” 


This interpretation, restated time and again, 
became a part of the life of the people of many 
of the States and confirmed their habits, cus- 
toms, traditions, and wav of life. It is founded 
on elemental humanity and common sense, for 
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parents should not be deprived by Government 
of the right to direct the lives and education 
of their own children. 

Though there has been no constitutional 
amendment or act of Congress changing this 
established legal principle almost a century 
old, the Supreme Court of the United States, 
with no legal basis for such action, undertook 
to exercise their naked judicial power and sub- 
stituted their personal political and social ideas 
for the established law of the land. 

This unwarranted exercise of power by the 
Court, contrary to the Constitution, is creat- 
ing chaos and confusion in the States prin- 
cipally affected. It is destroying the amicable 
relations between the white and Negro races 
that have been created through 90 years of 
patient effort by the good people of both races. 
It has planted hatred and suspicion where there 
has been heretofore friendship and understand- 
ing. 

Without regard to the consent of the gov- 
erned, outside agitators are threatening imme- 
diate and revolutionary changes in our public- 
school system. If done, this is certain to destroy 
the system of public education in some of the 
States. 


With the gravest concern for the explosive 
and dangerous condition created by this deci- 
sion and inflamed by outside meddlers: 

We reaffirm our reliance on the Constitution 
as the fundamental law of the land. 


We decry the Supreme Court’s encroachments 
on rights reserved to the States and to the peo- 
ple, contrary to established law, and to the Con- 
stitution. 

We commend the motives of those States 
which have declared the intention to resist 
forced integration by any lawful means. 


We appeal to the States and people who are 
not directly affected by these decisions to con- 
sider the constitutional principles involved 
against the time when they too, on issues vital 
to them, may be the victims of judicial en- 
croachment. 


Even though we constitute a minority in the 
present Congress, we have full faith that a 
majority of the American people believe in the 
dual system of government which has enabled 
us to achieve our greatness and will in time 
demand that the reserved rights of the States 
and of the people be made secure against ju- 
dicial usurpation. 


We pledge ourselves to use all lawful means 
to bring about a reversal of this decision which 
is contrary to the Constitution and to prevent 
the use of force in its implementation. 

In this trying period, as we all seek to right 
this wrong, we appeal to our people not to be 
provoked by the agitators and troublemakers 
invading our States and to scrupulously refrain 
from disorder and lawless acts. 

Signed by: 

MEMBERS OF THE UNITED STATES 

SENATE 

Walter F. George, Richard B. Russell, John 
Stennis, Sam J. Ervin, Jr., Strom Thurmond, 
Harry F. Byrd, A. Willis Robertson, John L. 
McClellan, Allen J. Ellender, Russell B. Long, 
Lister Hill, James O. Eastland, W. Kerr Scott, 
John Sparkman, Olin D. Johnston, Price Daniel, 
J. W. Fulbright, George A. Smathers, Spessard 
L. Holland. 

MEMBERS OF THE UNITED STATES 

HOUSE OF REPRESENTATIVES 

Alabama: Frank W. Boykin, George M. Grant, 
George W. Andrews, Kenneth A. Roberts, Al- 
bert Rains, Armistead I. Selden, Jr., Carl Elliott, 
Robert E. Jones, George Huddleston, Jr. 

Arkansas: E. C. Gathings, Wilbur D. Mills, 
James W. Trimble, Oren Harris, Brooks Hays, 
W. F. Norrell. 

Florida: Charles E. Bennett, Robert L. F. 
Sikes, A. S. Herlong, Jr., Paul G. Rogers, James 
A. Haley, D. R. Matthews. 

Georgia: Prince H. Preston, John L. Pilcher, 
E. L. Forrester, John James Flynt, Jr., James 
C. Davis, Carl Vinson, Henderson Lanham, 
Iris F. Blitch, Phil M. Landrum, Paul Brown. 

Louisiana: F. Edward Hebert, Hale Boggs, 
Edwin E. Willis, Overton Brooks, Otto E. Pass- 
man, James H. Morrison, T. Ashton Thompson, 
George S. Long. 

Mississippi: Thomas G. Abernethy, Jamie L. 
Whitten, Frank E. Smith, John Bell Williams, 
Arthur Winstead, William M. Colmer. 


North Carolina: Herbert C. Bonner, L. H. 
Fountain, Graham A. Barden, Carl T. Durham, 
F. Ertel Carlyle, Hugh Q. Alexander, Woodrow 
W. Jones, George A. Shuford. 


South Carolina: L. Mendel Rivers, John J. 
Riley, W. J. Bryan Dorn, Robert T. Ashmore, 
James P. Richards, John L. McMillan. 


Tennessee: James B. Frazier, Jr., Tom Murray, 
Jere Cooper, Clifford Davis. 
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Texas: Wright Patman, John Dowdy, Walter 
Rogers, O. C. Fisher. 

Virginia: Edward J. Robeson, Jr., Porter 
Hardy, Jr., J. Vaughan Gary, Watkins M. Abbitt, 


William M. Tuck, Richard H. Poff, Burr P. Har- 
rison, Howard W. Smith, W. Pat Jennings, Joel 
T. Broyhill. 





CONSTITUTIONAL LAW 


Interposition and Nullification—Alabama 


Act No. 42, Special Session, 1956, of the Alabama Legislature, effective February 2, 1956, 


follows: 


HOUSE JOINT RESOLUTION 


WHEREAS the Constitution of the United 
States was formed by the sanction of the several 
states, given by each in its sovereign capacity; 
and 

WHEREAS the states, being the parties to 
the constitutional compact, it follows of neces- 
sity that there can be no tribunal above their 
authority to decide, in the last resort, whether 
the compact made by them be violated; and, 
consequently, they must decide themselves, in 
the last resort, such questions as may be of 
sufficient magnitude to require their interposi- 
tion; and 

WHEREAS a question of contested power 
has arisen: The Supreme Court of the United 
States asserts, for its part, that the states did, 
in fact, in 1868, upon the adoption of the Four- 
teenth Amendment, prohibit unto themselves 
the power to maintain racially separate public 
institutions; the State of Alabama, for its part, 
asserts that it and its sister states have never 
surrendered such rights; and 
. WHEREAS this assertion upon the part of 
the Supreme Court of the United States, ac- 
companied by threats of coercion and compul- 
sion against the sovereign states of this Union; 
constitutes a deliberate, palpable, and danger- 
ous attempt by. the court to prohibit to the 
states certain rights and powers never surren- 
dered by them; and 

WHEREAS the question of contested power 
asserted in this resolution is not within the 
province of the court to determine, but that as 
in other cases in which one party to a com- 
pact asserts an infraction thereof, the judgment 


of all other equal parties to the compact must 
be sought to resolve the question; be it 
RESOLVED By The Legislature of Alabama, 
Both Houses Thereof Concurring: 


That until the issue between the State of Ala- 
bama and the General Government is decided 
by the submission to the states, pursuant to 
Article V of the Constitution, of a suitable con- 
stitutional amendment that would declare, in 
plain and unequivocal language, that the states 
do surrender their power to maintain public 
schools and other public facilities on a basis of 
separation as to race, the Legislature of Ala- 
bama declares the decisions and orders of the 
Supreme Court of the United States relating to 
separation of races in the public schools are, as 
a matter of right, null, void, and of no effect; 
and the Legislature of Alabama declares to all 
men as a matter of right, this State is not bound 
to abide thereby; we declare, further, our firm 
intention to take all appropriate measures hon- 
orably and constitutionally available to us, to 
avoid this illegal encroachment upon our rights, 
and to urge upon our sister states their prompt 
and deliberate efforts to check further en- 
croachment by the General Government, 
through judicial legislation, upon the reserved 
powers of all states. 

That the Governor is requested to transmit 
a copy of this resolution to the executive au- 
thority of each of the other states, and to the 
Congress, and to the Supreme Court of the 
United States for its information. 

This resolution became an Act on February 
2, 1956 without approval by the Governor. 
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CONSTITUTIONAL LAW 


Interposition and Nullification—Georgia 


House Resolution No. 185 of the 1956 Session of the General Assembly of Georgia provides: 
A RESOLUTION 


A Resolution to declare the Supreme Court decisions of May 17, 1954 and May 381, 1955, in the 
school segregation cases, and all similar decisions, by the Supreme Court null, void and of no ef- 
fect; to declare that a contest of powers has arisen between the State of Georgia and the Supreme 
Court of the United States; to invoke the doctrine of interposition; and for other purposes. 


BE IT RESOLVED BY THE HOUSE OF 
REPRESENTATIVES, THE SENATE CON- 
CURRING, That the General Assembly of 
Georgia doth hereby unequivocally express a 
firm and determined resolution to maintain and 
defend the Constitution of the United States, 
and the Constitution of this State against every 
attempt, whether foreign or domestic, to under- 
mine and destroy the fundamental principles, 
embodied in our basic law, by which the liberty 
of the people and the sovereignty of the States, 
in their proper spheres, have been long pro- 
tected and assured; 


That the General Assembly of Georgia doth 
explicitly and pre-emptorily declare that it 
views the powers of the Federal Government as 
resulting solely from the compact, to which the 
States are parties, as limited by the plain sense 
and intention of the instrument creating that 
compact; 


That the General Assembly of Georgia as- 
serts that the powers of the Federal Govern- 
ment are valid only to the extent that these 
powers have been enumerated in the compact 
to which the various States assented originally 
and to which the States have assented in sub- 
sequent amendments validly adopted and rati- 


fied; 


That the very nature of this basic compact, 
apparent upon its face, is that the ratifying 
States, parties thereto, have agreed voluntarily 
to surrender certain of their sovereign rights, 
but only certain of these sovereign rights, to a 
Federal Government thus constituted; and that 
all powers not delegated to the United States 
by the Constitution, nor prohibited by it to the 
States, have been reserved to the States respec- 
tively, or to the people; 


That the State of Georgia has at no time sur- 
rendered to the General Government its rights 
to maintain racially separate public schools and 
other public facilities; 


That the State of Georgia, in ratifying the 
Fourteenth Amendment to the Constitution, did 
not agree, nor did the other States ratifying the 
Fourteenth Amendment agree, that the power to 
operate racially separate public schools and 
other facilities was to be prohibited to them 
thereby; 

And as evidence of such understanding, the 
General Assembly of Georgia notes that the 
very Congress that submitted the Fourteenth 
Amendment for ratification established separate 
schools in the District of Columbia and that in 
more than one instance the same State Legisla- 
tures that ratified the Fourteenth Amendment 
also provided for systems of racially separate 
public schools; 


That the General Assembly of Georgia denies 
that the Supreme Court of the United States 
had the right which it asserted in the school 
cases decided by it on May 17, 1954, to enlarge 
the language and meaning of the compact by 
the States in an effort to withdraw from the 
States powers reserved to them and as daily 
exercised by them for almost a century; 

That a question of contested power has 
arisen; the Supreme Court of the United States 
asserts, for its part, that the States did in fact 
prohibit unto themselves the power to main- 
tain racially separate public institutions and the 
State of Georgia, for its part, asserts that it and 
its sister States have never surrendered such 
right; 

That this assertion upon the part of the Su- 
preme Court of the United States, accompanied 
by threats of coercion and compulsion against 
the sovereign States of this Union, constitutes a 
deliberate, palpable, and dangerous attempt by 
the Court to prohibit to the States certain rights 
and powers never surrendered by them; 


That the General Assembly of Georgia asserts 
that whenever the General Government at- 
tempts to engage in the deliberate, palpable 
and dangerous exercise of powers not granted 
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to it, the States who are parties to the compact 
have the right, and are in duty bound, to in- 
terpose for arresting the progress of the evil, 
and for maintaining, within their respective 
limits, the authorities, rights and liberties ap- 
pertaining to them; 

That failure on the part of this State thus to 
assert its clear rights would be construed as 
acquiescence in the surrender thereof; and that 
such submissive acquiescence to the seizure of 
one right would in the end lead to the sur- 
render of all rights, and inevitably to the con- 
solidation of the States into one sovereignty, 
contrary to the sacred compact by which this 
Union of States was created; 


That the question of contested power as- 
serted in this resolution is not within the pro- 
vince of the Court to determine because the 
Court itself seeks to usurp the powers which 
have been reserved to the States, and, there- 
fore, under these circumstances, the judgment 
of all of the parties to the compact must be 
sought to resolve the question. The Supreme 
Court is not a party to the compact, but a crea- 
ture of the compact and the question of con- 
tested power should not be settled by the 
creature seeking to usurp the power, but by 
the parties to the compact who are the people 
of the respective States in whom ultimate sover- 
eignty finally reposes; 


That the legislation making provision for 
grants for the benefit of children of school age 
for educational purposes, as authorized by the 
Amendment ratified by the people at the Gen- 
eral Election held in November, 1954, whereby 
Section 13 was added to Article VIII of the 
Georgia Constitution, will enable the people 
themselves to provide an educational establish- 
ment serviceable and satisfactory and in keep- 
ing with the social structure of the State, if the 
doctrine of said school cases of May 17, 1954, 
is eventually. by naked force alone thrust upon 
this State; 


That the doctrine of said decisions should 
not be forced upon the people cf this State, 
and the public schools terminated thereby, for 
the Court was without jurisdiction, power or 
authority to entertain said school cases, or to 
announce the doctrine therein asserted by it; 


That the Court was without jurisdiction of 
said cases because (1) the jurisdiction of the 
Court granted by the Constitution is limited 
to judicial cases in law and equity, and said 


cases were not of a judicial nature and char- 
acter, nor did they involve controversies in law 
or equity, but, on the contrary, the great sub- 
jects of the controversy are of a legislative char- 
acter, and not a judicial character, and are de- 
terminable only by the people themselves speak- 
ing through their legislative bodies; (2) the 
essential nature and effect of the proceedings 
relating exclusively to public schools operated 
by and under the authority of States, and pur- 
suant to State laws and regulations, said cases 
were suits against the States, and the Supreme 
Court was without power or authority to try 
said cases, brought by individuals against States, 
because the Constitution forbids the Court to 
entertain suits by individuals against a State 
unless the State has consented to be sued; 

That if said Court had had jurisdiction and 
authority to try and determine said cases, it 
was powerless to interfere with the operation 
of the public schools of States, because the 
Constitution of the United States does not con- 
fer upon the General Government any power or 
authority over such schools or over the subject 
of education, jurisdiction over these matters 
being reserved to the States, nor did the States 
by the Fourteenth Amendment authorize any 
interference on the part of the Judicial Depart- 
ment or any other department of the Federal 
Government with the operation by the States of 
such public schools as they might in their dis- 
cretion see fit to establish and operate; 


That by said cases the Court announces its 
power to adjudge State laws unconstitutional 
upon the basis of the Court’s opinion of such 
laws as tested by rules of the inexact and spec- 
ulative theories of psychological knowledge, 
which power and authority is beyond the juris- 
diction of said Court; 

That if the Court is permitted to exercise the 
power to judge the nature and effect of a law 
by supposed principles of psychological theory, 
and to hold the statute or Constitution of a 
State unconstitutional because of the opinions 
of the Judges as to its suitability, the States will 
have been destroyed, and the indestructible 
Union of Indestructible States established by 
the Constitution of the United States will have 
ceased to ‘exist, and in its stead the Court will 
have created, without jurisdiction or authority 
from the people, one central government of total 
power; 

That implementing its decision of May 17, 
1954, said Court on May 31, 1955, upon further 
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consideration of said cases, said: “All provisions 
of Federal, State, or local law . . . must yield” 
to said decision of May 17, 1954; said Court 
thereby presuming arrogantly to give orders to 
the State of Georgia; 

That it is clear that said Court has deliber- 
ately resolved to disobey the Constitution of the 
United States, and to flout and defy the Su- 
preme Law of the Land; 


That the State of Georgia has the right to 
operate and maintain a public school system 
utilizing such educational methods therein as 
in her judgment are conducive to the welfare 
of those to be educated and the people of the 
State generally, this being a governmental re- 
sponsibility which the State has assumed law- 
fully, and her rights in this respect have not 
in any wise been delegated to the Central Gov- 
ernment, but, on the contrary, she and the 
other States have reserved such matters to 
themselves by the terms of the Tenth Amend- 
ment. Being possessed of this lawful right, the 
State of Georgia is possessed of power to repel 
every unlawful interference therewith; 


That the duty and responsibility of protect- 
ing life, property and the priceless possessions 
of freedom rests upon the Government of Geor- 
gia as to all those within her territorial limits. 
The State alone has this responsibility. Labor- 
ing under this high obligation she is possessed 
of the means to effectuate it. It is the duty of 
the State in flagrant cases such as this to inter- 


pose its powers between its people and the 
effort of said Court to assert an unlawful do- 
minion over them; 


THEREFORE, BE IT FURTHER RE- 
SOLVED BY THE HOUSE OF REPRESENT- 
ATIVES, THE SENATE CONCURRING: 

First: That said decisions and orders of the 
Supreme Court of the United States relating to 
separation of the races in the public institutions 
of a State as announced and promulgated by 
said Court on May 17, 1954, and May 31, 1955, 
are null, void and of no force or effect; 

Second: That hereby there is declared the 
firm intention of this State to take all appropri- 
ate measures honorably and constitutionally 
available to the State, to avoid this illegal en- 
croachment upon the rights of her people; 

Third: That we urge upon our sister States 
firm and deliberate efforts upon their part to 
check this and further encroachment on the part 
of the General Government, and on the part of 
said Court through judicial legislation, upon the 
reserved powers of all the States, that by united 
efforts the States may be preserved; 

Fourth: That a copy of this Resolution be 
transmitted by His Excellency The Governor to 
the Governor and Legislature of each of the 
other States, to the President of the United 
States, to each of the Houses of Congress, to 
Georgia’s Representatives and Senators in the 
Congress, and to the Supreme Court of the 
United States for its information. 





CONSTITUTIONAL LAW 


Interposition and Nullification—Mississippi 





Senate Concurrent Resolution No. 125 of the 1956 Regular Session of the Mississippi Legis- 
lature, adopted February 29, 1956, provides: 


SENATE CONCURRENT RESOLUTION NO. 125 


A concurrent resolution condemning and protesting the usurpation and encroachment on the 
reserved powers of the States by the Supreme Court of the United States and declaring that its 
decisions of May 17, 1954, and May $1, 1955, and all similar decisions are in violation of the 
Constitutions of the United States and the State of Mississippi, and are therefore unconstitu- 
tional and of no lawful effect within the territorial limits of the State of Mississippi; declaring 
that a contest of powers has arisen between the State of Mississippi and said Supreme Court 
and invoking the historic doctrine of interposition to protect the sovereignty of this and the other 


States of the Union; and calling on our sister States and the Congress for redress of grievances 
as provided by law; and for other purposes. 


BE IT RESOLVED BY THE SENATE OF 


OF REPRESENTATIVES CONCURRING 
THE STATE OF MISSISSIPPI, THE HOUSE 


THEREIN, That the Legislature of Mississippi 
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unequivocally expresses a firm determination to 
maintain and defend the Constitution of the 
United States, and the Constitution of this State, 
against every attempt, whether foreign or do- 
mestic, to undermine and destroy the funda- 
mental principles embodied in our basic law 
by which this government was established, 
and by which the liberty of the people and the 
sovereignty of the States, in their proper spheres, 
have been long protected and guaranteed; 

That the Legislature of Mississippi explicitly 
and peremptorily declares and maintains that 
the powers of the Federal Government emanate 
solely from the compact, to which the States 
are principals, as limited by the plain sense and 
long recognized intention of the instrument 
creating that compact; 

That the Legislature of Mississippi firmly 
asserts that the powers of the Federal Govern- 
ment are limited, and valid only to the extent 
that these powers have been conferred as enu- 
merated in the compact to which the various 
states assented originally and to which the 
states have consented in subsequent amend- 
ments validly ratified; 

That the inherent nature of this basic com- 
pact, apparent upon its face, is that the ratifying 
states, parties thereto, have agreed voluntarily 
to confer certain of their sovereign rights, but 
only specific sovereign rights, to a Federal Gov- 
ernment thus constituted; and that all powers 
not delegated to the United States by the Con- 
stitution, nor prohibited by it to the states, have 
been reserved to the states respectively, or to 
the people; 

That the State of Mississippi has at no time, 
through the Fourteenth Amendment to the 
Constitution of the United States, or in any 
manner whatsoever, delegated to the Federal 
Government its right to educate and nurture 
its youth and its power and right of control 
over its schools, colleges, educational and other 
public institutions and facilities, and to pre- 
scribe the rules, regulations and conditions 
under which they shall be conducted; 

That the aggrandizement of powers by the 
Federal Government has grown far beyond that 
ever conceived by the authors of our Consti- 
tution, that the seizure and concentration there- 
in of powers not granted by the compact under 
which the several states entered this Union, 
and particularly that by which Mississippi en- 
tered the Union on December 10, 1817, threaten 
to reduce these sovereign states to mere satel- 


lites, and to subject us to the tyranny of cen- 
tralized government, so rightfully abhorred by 
the founders, and for the prevention of which 
they exercised their finest genius; 


That in late years the encroachment upon the 
reserved rights of the States and of the people 
has grown apace, and the proponents of the 
acts of encroachment have grown so embold- 
ened that not one of the sister states and its 
people have escaped the oppressive hand there- 
of: In the destruction of their vested property 
rights; abridgements of their liberties; control 
of their institutions, habits, manners and morals 
by centralized bureaucratic instrumentalities; 
and in fact by various wrongful and obtrusive 
acts, too numerous to be here documented, but 
so consistently characterized by an oppressive 
course of action so as to seriously threaten to 
completely destroy our constitutional processes 
and substitute in lieu thereof ideologies foreign 
to the soil of our beloved land; 


That one of the noblest characteristics of our 
people is the reverent respect for and obedience 
to the courts of law and justice, and that which 
more than any other has ennobled our institu- 
tions of government, and ought to be challenged 
only with the most dreadful reluctance, still 
it should be solemnly and firmly declared that 
the hand of tyranny ought to be stayed from 
whatsoever source it might strike; 


That we profess an undying attachment to 
and a warm regard and respect for the sister 
states, and for this Union, which, through un- 
warranted and unconstitutional action of the 
Supreme Court, is fastly being dissolved by 
usurpation of powers reserved to the states and 
transferring them to an all-powerful centralized 
government which, unless halted, will reduce 
the states to impotent vassals, sheared of all 
rights and powers except those received at the 
sufferance of the Federal Government; 


That a question of contested power has arisen; 
the Supreme Court of the United States asserts, 
for its part, that the states did in fact prohibit 
unto themselves the power to maintain racially 
separate public institutions, and the State of 
Mississippi, for its part, asserts that it and its 
sister states have never delegated such rights; 


That the flagrant assertion upon the part of 
the Supreme Court of the United States, ac- 
companied by threats of coercion and compul- 
sion against the sovereign states of this Union, 
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constitutes a deliberate, palpable, and danger- 
ous attempt by the court to usurp the exercise 
of powers not granted to it; 


That the Legislature of Mississippi asserts 
that whenever the Federal Government at- 
tempts to engage in the deliberate, palpable 
and dangerous exercise of powers not granted 
to it, the states who are parties to the compact 
have the right, and are in duty bound, to inter- 
pose for arresting the progress of the evil, and 
for maintaining, within their respective limits, 
the authorities, rights and liberties appertaining 
to them; 


That failure on the part of this state thus to 
assert its clear rights would be construed as 
acquiescence in the surrender thereof, and that 
such submissive acquiescence to the seizure of 
one right would in the end lead to the sur- 
render of all rights, and inevitably to the con- 
solidation of the states into one sovereignty, 
contrary to the sacred compact by which this 
Union of States was created; 


That the question of contested power asserted 
in this resolution is not within the province of 
the court to determine because the court itself 
seeks to usurp the powers which have been 
reserved to the states, and, therefore, under 
these circumstances, the judgment of all of the 
parties to the compact must be sought to re- 
solve the question; that the Supreme Court is 
not a party to this compact, but a creature of 
the compact, and the question of contested 
power cannot to settled by the creature seeking 
to usurp the power, but by the parties to the 
compact who are the people of the respective 
states in whom ultimate sovereignty finally re- 
poses. 


BE IT FURTHER RESOLVED THAT: 


In order that relief be obtained and the 
wrongs and injuries inflicted be alleviated, we 
invite all of our sister states to join in taking 
such steps as are necessary to settle the grave 
question of contested sovereignty herein raised; 
the State of Mississippi declares that the Con- 
gress has the duty and authority to protect the 
rights of the states from the unwarranted en- 
croachment upon their reserved powers to gov- 
ern the internal and domestic affairs of the 
states; the State of Mississippi further asserts 
that the Congress has, on many occasions in the 
past, curbed the attempted encroachment by 
the judiciary upon the legislative and executive 
branches of government, and it is the respon- 


sibility of the Congress likewise to protect the 
states when their constitutional rights and prbs- 
leges are endangered; 


The State of Mississippi declares emphatically 
that the sovereign states of the Nation have 
never surrendered their rights and powers to 
control their public schools, colleges and other 
public institutions; therefore, when an attempt 
is made to usurp these powers, the people of 
Mississippi object and refuse to be so deprived 
reminding the Congress that the preservation 
of this Union of States, as the compact intended 
it should be, depends upon the preservation of 
the sovereignty of the states; 


The compact intended ours to be a govern- 
ment of the people, for the people and, above 
all, a government by the people; if the right 
to govern and control the local affairs to decide 
questions of public health, morals, education 
and safety are taken from the states, then a 
fatal blow has been dealt state sovereignty and 
the states are nothing more than vassal prov- 
inces, subject to a central government; 


The State of Mississippi declares that it is 
the duty and privilege of the state to object 
to the aforesaid invasion of its rights and does 
hereby interpose its sovereignty to protect these 
rights; it is the duty of the Congress to halt 
such practices and save these rights; and if such 
cannot be obtained other than by amendment 
to the Federal Constitution, we appeal to the 
Congress, in the exercise of the power granted 
under Article 5 of the Constitution, to initiate 
and submit an appropriate amendment direct 
to the forty-eight states for ratification by three 
fourths (%) of the Legislatures thereof, declar- 
ing that the states have never surrendered their 
rights and powers to control their public 
schools, colleges and other public institutions 
and facilities to the Federal Government, or 
any department or agency thereof, but sucli 
powers are reserved to the states; and until 
such time as these wrongs are righted, we do 
hereby declare the decisions and order of the 
Supreme Court of the United States of May 17, 
1954, and May 81, 1955, to be a usurpation of 
power reserved to the several states and do 
declare, as a matter of right, that said decisions 
are in violation of the Constitutions of the 
United States and the State of Mississippi, and 
therefore, are considered unconstitutional, in- 
valid and of no lawful effect within the confines 
of the State of Mississippi; 
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We declare, further, our firm intention to 
take all appropriate measures honorably and 
constitutionally available to us, to void this 
illegal encroachment upon our rights, and we 
do hereby urge our sister states to take prompt 
and deliberate action to check further encroach- 
ment by the Federal Government, through judi- 


cial legislation, upon the reserved powers of 
all states. 

The Governor of Mississippi is respectfully 
requested to transmit a copy of this resolutiop 
to the President of the United States, the Gov- 
ernor of each of the other states, and to the 
members of Congress and the Supreme Court 
of the United States. 





CONSTITUTIONAL LAW 


Interposition and Nullification—South Carolina 
The South Carolina Act of February 14, 1956, Calendar No. 8.514, follows: 


A JOINT RESOLUTION 


Condemning And Protesting The Usurpation And Encroachment On The Reserved Powers Of 
The States By The Supreme Court Of The United States, Calling Upon The States And Con- 
gress To Prevent This And Other Encroachments By The Central Government And Declaring 
The Intention Of South Carolina To Exercise All Powers Reserved To It, To Protect Its Sov- 


ereignty And The Rights Of Its People. 


Mindful of its responsibilities to its own citi- 
zens and of its obligations to the other States, 
the General Assembly of South Carolina adopts 
this Resolution in condemnation of and _pro- 
test against the illegal encroachment by the 
central government into the reserved powers 
of the States and the rights of the people, and 
against the grave threat to constitutional gov- 
ernment, implicit in the recent decisions of the 


Supreme Court of the United States for these 
reasons: 


1. The genius of the American Constitution 
lies in two provisions. It establishes a clear 
division between the powers delegated by the 
States to the central government and the powers 
reserved to the States, or to the people. As a 
prerequisite to any lawful redistribution of 
these powers, it establishes as a part of the 
process for its amendment the requirement of 
approval by the States. 


The division of these powers is reaffirmed 
in the Tenth Amendment to the Constitution 
in these words: “The powers not delegated to 
the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the 
States respectively, or to the people.” 


Long judicial precedent also clearly reaffirms 


that central government is one of delegated 
powers, specifically enumerated in the Consti- 
tution, and that all other powers of government, 


not prohibited by the Constitution to the States, 
are reserved to the States or to the people. 


The power to propose changes and the power 
to approve changes in the basic law is specific- 
ally stated by Article V of the Constitution in 
these words: “The Congress, whenever two 
thirds of both houses shall deem it necessary, 
shall propose amendments to this Constitution, 
or, on the application of the legislatures of two 
thirds of the several states, shall call a conven- 
tion for proposing amendments, which, in either 
case, shall be valid to all intents and purposes, 
as part of this Constitution, when ratified by 
the legislatures of three fourths of the several 
states, or by conventions in three fourths there- 
of, as the one or the other mode of ratification 
may be proposed by the Congress . . .” 


Lincoln, in his first inaugural, recognized 
these constitutional principles in the following 
language: “The maintenance inviolate to the 
rights of the States, and especially the right of 
each State to order and control its own domestic 
institutions, according to its own judgment ex- 
clusively, is essential to that balance of power 
on which the perfection and endurance of our 
political fabric depend . . .” 


2. Neither the judicial power delegated to 
the Supreme Court in Article III of the Con- 
stitution nor such appellate jurisdiction as the 
Article authorizes the Congress to confer upon 
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the Court, makes the Court the Supreme Arbiter 
of the rights of the States under the compact. 

8. The right of each of the States to maintain 
at its own expense racially separate public 
schools for the children of its citizens and other 
racially separate public facilities is not for- 
bidden or limited by the language or the intent 
of the Fourteenth Amendment. This meaning 
of the Fourteenth Amendment was established 
beyond reasonable question by the action of 
the Congress in providing for racially segre- 
gated schools in the District of Columbia by 
legislation contemporaneous with the submis- 
sion of the Fourteenth Amendment to the 
States in 1866, and by the fact that a majority 
of the States in the Union at that time recog- 
nized that segregation in public facilities had 
not been abolished by this Amendment. There 
is no evidence in the Constitution, in the 
Amendments, or in any contemporary docu- 
ment that the States intended to give to the 
central government the right to invade the 
sanctity of the homes of America and deny to 
responsible parents a meaningful voice in the 
training of their children or in the selection of 
associates for them. 


4. For almost sixty years, beginning in 1896, 
an unbroken line of decisions of the Court 
interpreted the Fourteenth Amendment as rec- 
ognizing the right of the States to maintain 
racially separate public facilities for their peo- 
ple. If the Court in the interpretation of the 
Constitution is to depart from the sanctity of 
past decisions and to rely on the current politi- 
cal and social philosophy of its members to 
unsettle the great constitutional principles so 
clearly established, the rights of individuals are 
not secure and government under a written 
Constitution has no stability. 


5. Disregarding the plain language of the 
Fourteenth Amendment, ignoring the conclusive 
character of the contemporary actions of the 
Congress and of the State legislatures, overrul- 
ing its own decisions to the contrary, the Su- 
preme Court of the United States on May 17, 
1954, relying on its own views of sociology 
and psychology, for the first time held that the 
Fourteenth Amendment prohibited the States 
from maintaining racially separate public 
schools and since then the Court has enlarged 
this to include other public facilities. In so 
doing the Court, under the guise of interpreta- 
tion, amended the Constitution of the United 
States, thus usurping the power of Congress to 


submit, and that of the several States to ap- 
prove, constitutional changes. This action of 
the Court ignored the principle that the mean- 
ing of the Constitution and of its Amendments 
does not change. It is a written instrument. 
That which the Fourteenth Amendment meant 
when adopted it means now (South Carolina 
v. United States, 199 U. S. 437, 449). 

6. The educational opportunities of white 
and colored children in the public schools of 
South Carolina have been substantially im- 
proved during recent years and highly satisfac- 
tory results are being obtained in our segre- 
gated schools. If enforced, the decision of the 
Court will seriously impair and retard the edu- 
cation of the children of both races, will nullify 
these recent advances and will cause untold 
friction between the races. 


7. Tragic as are the consequences of this 
decision to the education of the children of both 
races in the Southern States, the usurpation of 
constitutional power by the Court transcends 
the problems of segregation in education. The 
Court holds that regardless of the meaning of 
a constitutional provision when adopted, and 
in the language of the 1955 Report of the Gray 
Commission to the Governor of Virginia, “irre- 
spective of precedent, long acquiesced in, the 
Court can and will change its interpertation of 
the Constitution at its pleasure, disregarding 
the orderly processes for its Amendment set 
forth in Article V thereof. It means that the 
most fundamental of the Rights of the States or 
of their citizens exist by the Court’s sufferance 
and that the law of the land is whatever the 
Court may determine it to be . . .” Thus the Su- 
preme Court, created to preserve the Constitu- 
tion, has planted the seed for the destruction of 
constitutional government. 


8. Because the preservation of the rights of 
the States is as much within the design and 
care of the Constitution as the preservation of 
the national government, since “the Constitu- 
tion, in all of its provisions, looks to an inde- 
structible Union, composed of indestructible 
States” (Texas v. White (1869), 7 Wallace 
700, 725), and since the usurpation of the rights 
reserved to the States is by the judicial branch 
of the central government, the issues raised by 
this decision are of such grave import as to 
require this sovereign State to judge for itself 
of the infraction of the Constitution. 


Be it enacted by the General Assembly of the 
State of South Carolina: 
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SECTION 1. That the States have never dele- 
gated to the central government the power to 
change the Constitution nor have they surren- 
dered to the central government the power to 
prohibit to the States the right to maintain 
racially separate but equal public facilities or 
the right to determine when such facilities are 
in the best interest of their citizens. 


SECTION 2. That the action of the Supreme 
Court of the United States constitutes a delib- 
erate, palpable, and dangerous attempt to 
change the true intent and meaning of the 
Constitution. It is in derogation of the power 
of Congress to propose, and that of the States 
to approve, constitutional changes. It thereby 
establishes a judicial precedent, if allowed to 
stand, for the ultimate destruction of constitu- 
tional government. 


SECTION 3. That the State of South Carolina 
condemns and protests against the illegal en- 
croachment by the central government into 
the reserved powers of the States and the rights 
of the people and against the grave threat to 
the constitutional government implicit in the 
decisions of the Supreme Court of the United 
States. 


SECTION 4. That the States and the Congress 
do take appropriate legal steps to prevent, now 
and in the future, usurpation of power by the 
Supreme Court and other encroachment by 


the’ central government into the reserved pow- 
ers of the States and the rights of the people 
to the end that our American system of Con- 
stitutional government may be preserved. 
SECTION 5. In the meantime, the State of 
South Carolina as a loyal and sovereign State 
of the Union will exercise the powers reserved 
to it under the Constitution to judge for itself 
of the infractions and to take such other legal 
measures as it may deem appropriate to protect 
its sovereignty and the rights of its people. 
SECTION 6. That a copy of this Resolution 
be sent to the Governor and Legislature of each 
of the other States, to the President of the 
United States, to each of the Houses of Con- 
gress, to South Carolina’s Representatives and 
Senators in the Congress, and to the Supreme 
Court of the United States for its information. 
SECTION 7. This act shall take effect upon its 
approval by the Governor. 
In the Senate House the 14th day of February 
In the Year of Our Lord One Thousand Nine 
Hundred and Fifty-six. 

ERNEst F. HOLLINcs, 

President of the Senate. 

SOLOMON BLATT, 

Speaker of the House of Representatives 
Approved the 14th day of February, 1956. 

GEorRGE BELL TIMMERMAN, JR. 

Governor. 





CONSTITUTIONAL LAW 


Interposition and Nullification—Virginia 


(See also the ATTORNEYS GENERAL section, page 462.) 
SENATE JOINT RESOLUTION NO. 3 


Interposing the sovereignty of Virginia against encroachment upon the reserved powers of this 
State, and appealing to sister states to resolve a question of contested power. 


Be it resolved by the Senate of Virginia, the 
House of Delegates concurring. 


That the General Assembly of Virginia ex- 
presses its firm resolution to maintain and to 
defend the Constitution of the United States, 


and the Constitution of this State, against every ” 


attempt, whether foreign or domestic, to under- 
mine the dual structure of this Union, and to 
destroy those fundamental principles embodied 
in our basic law, by which the delegated powers 


of the Federal government and the reserved 
powers of the respective States have long been 
protected and assured; 

That this Assembly explicitly declares that 
the powers of the Federal Government result 
solely from the compact to which the States 
are parties, and that the powers of the Federal 
Government, in all its branches and agencies, 
are limited by the terms of the instrument creat- 
ing the compact, and by the plain sense and in- 
tention of its provisions; 
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That the terms of this basic compact, and its 
plain sense and intention, apparent upon the 
face of the instrument, are that the ratifying 
States, parties thereto, have agreed voluntarily 
to delegate certain of their sovereign powers, 
but only those sovereign powers specifically 
enumerated, to a Federal Government thus 
constituted; and that all powers not delegated 
to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to 
the States respectively, or to the people; 

That this basic compact may be validly 
amended in one way, and in one way only, and 
that is by ratification of a proposed amendment 
by the legislatures of not fewer than three- 
fourths of the States, pursuant to Article V. of 
the Constitution, and that the judicial power 
extended to the Supreme Court of the United 
States to “all cases in law and equity arising 
under this Constitution” vested no authority in 
the court in effect to amend the Constitution; 

That by its decision of May 17, 1954, in the 
school cases, the Supreme Court of the United 
States placed upon the Constitution an inter- 
pretation, having the effect of an amendment 
thereto, which interpretation Virginia emphatic- 
ally disapproves; 


That the State of Virginia did not agree, in 
ratifying the Fourteenth Amendment, nor did 
other States ratifying the Fourteenth Amend- 
ment agree, that the power to operate racially 
separate schools was to be prohibited‘to them 
thereby; and as evidence of such understanding 
of the terms of the amendment, and its plain 
sense and intention, the General Assembly of 
Virginia notes that the very Congress which 
proposed the Fourteenth Amendment for rati- 
fication established separate schools in the Dis- 
trict of Columbia; further, the Assembly notes 
that in many instances, the same State Legis- 
latures that ratified the Fourteenth Amendment 
also provided for systems of separate public 
schools; and still further, the Assembly notes 
that both State and Federal courts, without any 
exception, recognized and approved this clear 
understanding over a long period of years and 
held repeatedly that the power to operate such 
schools was, indeed, a power reserved to the 
States to exercise “without intervention of the 
Federal courts under the Federal Constitution’; 
the Assembly submits that it relied upon this 
understanding in establishing and developing, 
at great sacrifice on the part of the citizens of 
Virginia, a school system that would not have 


been so established and developed. had the 
understanding been otherwise; and this As- 
sembly submits that this legislative history and 
long judicial construction entitle it still to be- 
lieve that the power to operate separate schools, 
provided only that such schools are substan- 
tially equal, is a power reserved to this State 
until the power be prohibited to the States by 
clear amendment of the Constitution; 

That with the Supreme Court’s decision’ afore- 
said and this resolution by the General Assem- 
bly of Virginia, a question of contested power 
has arisen: The court asserts, for its part, that 
the States did, in fact, in 1868, prohibit unto 
themselves, by means of the Fourteenth Amend- 
ment, the power to maintain racially separate 
public schools, which power certain of the 
States have exercised daily for more than 80 
years; the State of Virginia, for her part, asserts 
that she has never surrendered such power; 


That this declaration upon the part of the 
Supreme Court of the United States constitutes 
a deliberate, palpable, and dangerous attempt 
by the court itself to usurp the amendatory 
power that lies solely with not fewer than three- 
fourths of the States; 


That the General Assembly of Virginia, mind- 
ful of the resolution it adopted on December 
21, 1798, and cognizant of similar resolutions 
adopted on like occasions in other States, both 
North and South, again asserts this fundamen- 
tal principle: That whenever the Federal Gov- 
ernment attempts the deliberate, palpable, and 
dangerous exercise of powers not granted it, 
the States who are parties to the compact have 
the right, and are in duty bound, to interpose 
for arresting the progress of the evil, and for 
preserving the authorities, rights and liberties 
appertaining to them; 


That failure on the part of this State thus to 
assert her clearly reserved powers would be 
construed as tacit consent to the surrender 
thereof; and that such submissive acquiescence 
to palpable, deliberate and dangerous encroach- 
ment upon one power would in the end lead to 
the surrender of all powers, and inevitably to 
the obliteration of the sovereignty of the States, 
contrary to the sacred compact by which this 
Union of States was created; 


That in times past, Virginia has remained 
silent—we have remained too long silent!— 
against interpretations and constructions placed 
upon the Constitution which seemed to many 








LEGISLATURES 


citizens of Virginia palpable encroachments 
upon the reserved powers of the States and 
willful usurpations of powers never delegated 
to our Federal Government; we have watched 
with growing concern as the power delegated 
to the Congress to regulate commerce among 
the several States has been stretched into a 
power to control local enterprises remote from 
interstate commerce; we have witnessed with 
disquietude the advancing tendency to read 
into a power to lay taxes for the general wel- 
fare a power to confiscate the earnings of our 
people for purposes unrelated to the general 
welfare as we conceive it; we have been dis- 
mayed at judicial decrees permitting private 
property to be taken for uses that plainly are 
not public uses; we are disturbed at the effort 
now afoot to distort the power to provide for 
the common defense, by some Fabian alchemy, 
into a power to build local schoolhouses; 


That Virginia, anxiously concerned at this 
massive expansion of central authority, never- 
theless has reserved her right to interpose 
against the progress of these evils in the hope 
that time would ameliorate the transgressions; 
now, however, in a matter so gravely affecting 
this State’s most vital public institutions, Vir- 
ginia can remain silent no longer; Recognizing, 
as this Assembly does, the prospect of incal- 
culable harm to the public schools of this State 
and the disruption of the education of her 
children, Virginia is in duty bound to interpose 
against these most serious consequences, and 
earnestly to challenge the usurped authority~ 
that would inflict them upon her citizens. 

THEREFORE, the General Assembly of Vir- 
ginia, appealing to our Creator as Virginia ap- 
pealed to Him for Divine Guidance when on 
June 29, 1776, our people established a Free 
and Independent State, now appeals to her 
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sister States for that decision which only they 
are qualified under our mutual compact to 
make, and respectfully requests them to join 
her in taking appropriate steps, pursuant to 
Article V of the Constitution, by which an 
amendment, designed to settle the issue of con- 
tested power here asserted, may be proposed to 
all the States. 

And be it finally resolved, that until the 
question here asserted by the State of Virginia 
be settled by clear Constitutional amendment, 
we pledge our firm intention to take all appro- 
priate measures honorably, legally and consti- 
tutionally available to us, to resist this illegal 
encroachment upon our sovereign powers, and 
to urge upon our sister States, whose authority 
over their own most cherished powers may next 
be imperiled, their prompt and deliberate ef- 
forts to check this and further encroachment 
by the Supreme Court, through judicial legis- 
lation, upon the reserved powers of the States. 

The Governor is requested to transmit a 
copy of the foregoing resolution to the govern- 
ing bodies of every county, city and town in 
this State; to the executive authority of each of 
the other States; to the clerk of the Senate and 
House of Representatives of the United States; 
to Virginia’s representatives and Senators in 
the Congress, and to the President and the Su- 
preme Court of the United States for their 
information. 

February 1, 1956 

Agreed to by the House of Delegates 

E. GrirritH Dopson 

Clerk House of Delegates 
February 1, 1956 
Agreed to by the Senate 
E. R. CoMss 
Clerk of the Senate 





CONSTITUTIONAL LAW 


Fourteenth Amendment—Congressional Implementation 
Proposed Senate Joint Resolution No. 137, 84th Congress, 2d Session. 


On February 6, 1956, Senator A. Willis Robertson of Virginia introduced the following pro- 
posed joint resolution in the United States Senate. An identical resolution was introduced in the 
House of Representatives (H.J.R. 571) by Representative George Grant of Alabama. 


JOINT RESOLUTION } 


Exercising the power granted to Congress by 
section 5 of the fourteenth amendment to the 


Constitution through a declaration that both 
public schools which are desegregated as to 
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race, and public schools for the different races 
which are separate but equal, satisfy the re- 
quirements of such amendment. 

Whereas the framers of the Constitution of the 
United States included in that instrument no 
specific grant to the Federal Government of 
power over public education; and 

Whereas the Thirteen Original States which 
formed our Union, by adoption of the tenth 
amendment to the Constitution, reserved in 
perpetuity to the States or the people thereof 
all powers not conferred upon the Federal 
Government; and 

Whereas there was subsequently adopted the 
fourteenth amendment to the Constitution for 
the purpose of protecting the rights of those 
who previously had been slaves; and 

Whereas by section 5 of that amendment the 
people expressly reserved to themselves, 
through their representatives in Congress, the 
right to determine how it should be imple- 
mented by stating: “The Congress shall have 
power to enforce, by appropriate legislation, 
the provisions of this article”; and 

Whereas the same Congress that provided the 
fourteenth amendment, acting as a legislative 
body for the District of Columbia, estab- 
lished in the District a system of segregated 
public schools; and 

Whereas the Supreme Court of the United 
States, contrary to all previous legal decisions 
on this subject, but in the absence of any 
legislation by the Congress implementing the 
fourteenth amendment in its application to 
public education, has decreed that the equal 
protection clause of that amendment requires 
desegregated schools; and 


Whereas the disruptive effect of the Supreme 
Court’s decree upon institutions and practices 
of the States which have been designed to 
accord equal opportunities in public educa- 
tion to the members of the different races 
under conditions which would preserve har- 
mony among the races requires that the 
people, through their representatives in Con- 
gress, should now adopt legislation imple- 
menting the fourteenth amendment in its 
application to public education; and 


Whereas the adoption of such legislation will 
serve the further useful purpose of arresting 
the trend which has developed in recent 
years for the Federal Government to invade 
in many ways fields previously deemed to 
have been reserved by the tenth amendment 
to the States and the people thereof, a trend 
which has been a matter of deep concern to 
thoughtful citizens who believe that our 
unique form of government can best be pre- 
served through perpetuation of the original 
concept of a central government of limited 
powers which was contemplated by the 
Founding Fathers: Now, therefore, be it 
Resolved by the Senate and House of Repre- 

sentatives of the United States of America in 
Congress assembled, That pursuant to the pro- 
visions of section 5 of the fourteenth amend- 
ment to the Constitution, the Congress hereby 
declares that the requirements of such amend- 
ment with regard to such public education as 
may be afforded by the States are satisfied 
through the operation of either schools which 
are desegregated as to race, or schools for the 
different races which are separate but equal, 
as each sovereign State may elect. 





CONSTITUTIONAL LAW 
Civil Rights—Mississippi 


House Bill No. 30 of the 1956 Regular Session of the Mississippi Legislature provides for 
criminal and civil penalties for any person who deprives or attempts or conspires to deprive 
another of his state civil rights secured by state law. (This Bill was vetoed by the governor 


on February 20, 1956.) 


HOUSE BILL NO. 30 
(As passed by House) 


AN ACT TO SAFEGUARD TO THE CIT- 
IZENS OF THE STATE OF MISSISSIPPI 
THE RIGHTS, PRIVILEGES, AND IMMUNI- 
TIES-GRANTED THEM BY THE CONSTI- 


TUTION AND LAWS THEREOF; TO MAKE 
CRIMINAL ANY VIOLATION HEREOF; TO 
PROVIDE PENALTIES THEREFOR; TO 
PROVIDE A CIVIL RIGHT OF ACTION 
FOR ANY SUCH VIOLATION; AND FOR 
OTHER RELATED PURPOSES. 
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BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. It shall be unlawful for any 
person to injure, oppress, threaten, or intimi- 
date, or for any two (2) or more persons to 
conspire to injure, oppress, threaten, or intimi- 
date any citizen of the State of Mississippi in 
the free exercise or enjoyment of any right, 
privilege, or immunity secured to him by the 
Constitution or laws of the State of Mississippi, 
or because of his having so exercised the same; 
and it shall likewise be unlawful for any person 
or persons to go upon the premises of another 
with intent to prevent or hinder his free exer- 
cise or enjoyment of any such right, privilege, 
or immunity so secured; and any person or per- 
sons, upon conviction thereof, shall be fined not 
more than three thousand dollars ($3,000.00) 
or imprisoned in the state penitentiary not more 
than five (5) years, or both. 

SECTION 2. If any person, under color of 
any law, statute, ordinance, regulation, or cus- 
tom of any other state or of the United States, 
shall wilfully subject any inhabitant of the 
State of Mississippi to the deprivation of any 
rights, privileges, or immunities secured or pro- 
tected to such inhabitant by the Constitution 
or laws of the State of Mississippi, such person, 
upon conviction thereof, shall be fined not more 
than three thousand dollars ($3,000.00) or im- 
prisoned in the state penitentiary not more than 
five (5) years, or both. 

SECTION 8. Every person who, under color 
of any statute, ordinance, regulation, custom, 
or usage, subjects or causes to be subjected any 
citizen of the State of Mississippi or other per- 
son within the jurisdiction thereof to the de- 
privation of any rights, privileges, or immuni- 
ties secured by the Constitution and laws of 
the State of Mississippi, shall be liable to the 
parties injured to an action at law, suit in equ- 
ity, or other proper proceeding or redress. 


SECTION 4. If any person or persons shall 
prevent, attempt to prevent, or conspire to pre- 
vent, by force, intimidation, or threat, any per- 
son from accepting or holding any office, trust, 
or place of confidence under the laws of the 
State of Mississippi, or from discharging any 
duties thereof; or induce by like means any offi- 
cer of the State of Mississippi to leave any place 
where his duties as an officer are required to 
be performed, or to injure him in his person 
or property on account of his discharge of the 
duties of his office, or while engaged in the 
discharge thereof; or to injure his property so 
as to molest, interrupt, hinder, or impede him 
in the discharge of his official duties; or 

If any person or persons shall deprive or 
conspire to deprive, either directly or indirectly, 
any person or class of persons from exercising 
or receiving the privileges, rights, and immuni- 
ties granted to such persons under the Constitu- 
tion and laws of the State of Mississippi, 


The person so injured or deprived shall have 
an action for the recovery of damages occa- 
sioned by such injury or deprivation against 
any such person or persons performing such 
wrongful acts. 


SECTION 5. If any person shall bring any 
action under the provisions of sections 3 or 4 
hereof and shall be adjudged entitled to re- 
cover, he shall be entitled to recover, in addi- 
tion to all other damages, the sum of $1,000.00 
and such reasonable attorneys’ fees as the court 
may allow. 


SECTION 6. If any paragraph, sentence, 
clause, phrase, or word of this act shall be 
held to be unconstitutional for any reason, such 
holding of unconstitutionality shall not affect 
any other portion of this act. 


SECTION 7. This act shall take effect and 
be in force from and after its passage. 





CIVIL DISTURBANCES 


Misdemeanors—Mississippi 


House Bill No. 119 of the 1956 Regular Session of the Mississippi Legislature provides crim- 
inal penalties for any person convicted of inciting a public disturbance by advocating dis- 
obedience to any state law and non-conformance with the customs, traditions or usages of the 


state. 








HOUSE BILL NO. 119 
(As passed by House) 

AN ACT MAKING IT UNLAWFUL FOR 
ANY PERSON TO SOLICIT, ADVOCATE, 
URGE, OR ENCOURAGE DISOBE DIENCE 
TO ANY LAW OF THE STATE OF MISSIS- 
SIPPI, AND NONCONFORMANCE WITH 
THE ESTABLISHED TRADITIONS, CUS- 
TOMS, AND USAGES OF THE STATE OF 
MISSISSIPPI, PROVIDING A PENALTY 
THEREFOR, AND FOR OTHER RELATED 
PURPOSES. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 


SECTION 1. It shall be unlawful for any 


person or persons within the territorial limits of 
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the State of Mississippi or the jurisdiction there- 
of to incite a riot, or breach of the peace, or 
public disturbance, or disorderly assembly, by 
soliciting, or advocating, or urging, or encourag- 
ing disobedience to any law of the State of 
Mississippi, and nonconformance with the es- 
tablished traditions, customs, and usages of the 
State of Mississippi. 

SECTION 2. Any person violating the provi- 
sions of this act shall be guilty of a misde- 
meanor and shall be punished by a fine not to 
exceed one thousand dollars ($1,000.00) or by 
imprisonment not to exceed six (6) months, or 
by both such fine and imprisonment. 


SECTION 8. This act shall take effect and be 


in force from and after its passage. 





STATE OFFICERS 


Enforcement of Segregation—Georgia 


Act No. 197 of the 1956 Session of the General Assembly of Georgia, February 27, 1956, 
provides, in part, for the discharge of and forfeiture of retirement and other benefits by state 
officers who fail or refuse to enforce the state’s segregation laws. 


BE IT ENACTED BY THE 
GENERAL ASSEMBLY OF GEORGIA: 


SECTION 1. 

An Act to provide revenue and a source of 
revenue for the purpose of paying annuities and 
benefits to the peace officers of the State of 
Georgia; to provide for a commission to receive 
and disburse such funds; to provide for a 
method of payment of such fund to beneficiaries 
thereof, and for other purposes, approved Feb- 
ruary 1, 1950 (Ga. Laws 1950, p. 50), as 
amended by an Act approved February 21, 
1951 (Ga. Laws 1951, p. 472), An Act approved 
February 12, 1952 (Ga. Laws 1952, p. 81), An 
Act approved March 11, 1953 (Ga. Laws 1953, 
Jan.-Feb. session, p. 574), an Act approved Jan- 
uary 5, 1954 (Ga. Laws 1953, Nov.-Dec. session, 
p. 488), and an Act approved March 8, 1955 
(Ga. Laws 1955, p. 387), is hereby amended by 
adding thereto, as amended, a new Section to 
be known as Section 26 and to read as follows: 

“(a) Any peace officer, as herein defined, ex- 
cept wardens or prison guards of any State, 
County or City Public Works Camp or Prison, 
who knowingly refuses or fails to attempt to 
enforce any law of this State requiring segrega- 
tion or separation of the White and colored 
races in any manner or activity, or any such 





peace officer who knowingly fails to take any 
necessary or appropriate action for such en- 
forcement thereof shall forfeit all retirement 
benefits, all disability payments, and all death 
benefits, to which such peace officer or his bene- 
ficiaries would have been otherwise entitled to 
under the provisions of this Act or any amend- 
ments hereafter made; Provided, however, such 
peace officer or his beneficiaries shall be en- 
titled to receive an amount equal to the con- 
tributions actually paid into such fund by such 
peace officer, under Section 9 of this Act, as 
amended, including 3% interest thereon. 


(b) Any member or official of the Peace Offi- 
cers Annuity and Benefit Fund or any other 
aggrieved person who may desire to institute 
charges against any member of the said Fund 
under this Section shall do so by filing written 
charges with the Board, which charges must 
be filed within six months from the date of the 
alleged dereliction; thereupon the Board shall 
serve upon any member a statement of the 
charges against him and notice of a hearing 
thereon to be heard at a time and place fixed in 
said notice, which shall be not less than ten 
(10) days after the date of service thereof. 
Such member shall have an opportunity to ap- 
pear, be heard, and present his defense. The 














Board upon such hearing may administer oaths, 
examine and cross-examine witnesses, receive 
oral and documentary evidence and shall have 
the power to subpoena witnesses, compel their 
attendance and require the production of any 
and all papers, records, correspondence or other 
documents which may be relevant to the issue. 
If after such hearing the Board shall determine 
that such member has knowingly failed or re- 
fused to attempt to enforce any law of this 
State requiring segregation or separation of the 
white and colored races in any manner or act- 
ivity or that such member has failed to take 
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any necessary or appropriate action for such 
enforcement thereof, the Board shall order all 
retirement benefits, all disability payments, all 
death benefits and any other benefits to which 
such member or his beneficiaries may or would 
have been entitled to under the provisions of 
this Act or any amendments hereinafter made 
thereto forfeited. The decision of the Board 
shall be final. 


SECTION 2. 
All laws and parts of laws in conflict with this 
Act are hereby repealed. 





ATTORNEYS 


Champerty and Maintenance—Mississi ppi 


House Bill No. 33 of the 1956 Regular Session of the Mississippi Legislature provides pen- 
alties for the fomenting or agitation of litigation. (This Bill was signed by the Governor on 


February 20, 1956.) 


HOUSE BILL NO. 33 
(As passed by House) 


AN ACT TO PROHIBIT THE FOMENTING 
AND AGITATION OF LITIGATION; TO 
PROHIBIT THE SOLICITATION, RECEIPT, 
OR DONATION OF FUNDS FOR THE PUR- 
POSE OF FILING OR PROSECUTING LAW- 
SUITS; TO DEFINE MAINTENANCE; TO 
PROVIDE A PENALTY FOR ANY VIOLA- 
TION HEREOF; AND FOR OTHER RE- 
LATED PURPOSES. 


BE IT ENACTED BY THE LEGISLATURE 
OF THE STATE OF MISSISSIPPI: 

SECTION 1. It shall be unlawful for any 
person, firm, partnership, corporation, group, 
organization, or association, either incorporated 
or unincorporated, either before or after pro- 
ceedings commenced; 

(1) to promise, give, or offer, or to conspire 
or agree to promise, give, or offer, 


(2) to receive or accept, or to agree or con- 
spire to receive or accept, 


(3) to solicit, request, or donate, any money, 
bank note, bank check, chose in action, personal 
services or any other personal or real property, 
or any other thing of value, or any other assist- 
ance as an inducement to any person to com- 
mence or to prosecute further, or for the pur- 
pose of assisting such person to commence or 
prosecute further, any proceeding in any court 
or before any administrative board or other 





agency of the State of Mississippi, or in any 
United States court located within the said 
state; provided, however, this section shall not 
be construed to prohibit the constitutional right 
of regular employment of any attorney at law 
or solicitor in chancery, for either a fixed fee 
or upon a contingent basis, to represent such 
person, firm, partnership, corporation, group, 
organization, or association before any court or 
administrative agency. 

SECTION 2. Any person violating any of 
the provisions of section 1 of this act shall be 
guilty of maintenance and, upon conviction 
thereof, shall be punished by imprisonment for 
one year in the state penitentiary. 

SECTION 3. Every person who commences 
or prosecutes or assists in the commencement 
or prosecution of any proceeding in any court 
or before any administrative agency in the State 
of Mississippi, or who may take an appeal from 
any such rule, order, or judgment thereof, shall, 
on motion made by any of the parties of such 
proceedings or by the court or agency in which 
such proceeding is pending, file with such 
court or agency, as a condition precedent to 
the further prosecution of such proceeding, the 
following affidavit: 

I, (name), petitioner (or complainant, plain- 
tiff, appellant or whatever party he may be) 
in this matter, do hereby swear (or affirm) 
that I have neither received, nor conspired to 
receive, any valuable consideration or assistance 
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whatever as an inducement to the commence- 
ment or further prosecution of the proceedings 
in this matter. 
(Signature of Affiant) 
Affiant 
Sworn to and subscribed before me on this, 
the (date) day of (month), 19 (year). 


(Signature of Official) 
(Title of Official ) 

In the case of any firm, corporation, group, 
organization, or association required to make 
the above affidavit, such affidavit shall be made 
by the person having custody and control of 
the books and records of such firm, corporation, 
group, organization, or association. 


SECTION 4. Every attorney representing 
any person, firm, partnership, corporation, 
group, organization, or association in any pro- 
ceeding in any court or before any administra- 
tive agency in the State of Mississippi, or who 
may take an appeal irom any rule, order, or 
judgment thereof, shall, on motion made by 
any of the parties to such proceeding, or by 
the court or agency in which such proceeding 
is pending, file, as a condition precedent to 
the further prosecution of such proceeding, 
the following affidavit: 








I, (name), attorney representing (name of 
party), petitioner (or complainant, plaintiff, 
appellant or whatever party he may be) in this 
matter, do hereby swear (or affirm) that neither 
I nor, to the best of my knowledge and belief, 
any other person, firm, partnership, corporation, 
group, organization, or association has promised, 
given, or offered, or conspired to promise, give, 
or offer, or solicited, received, or accepted any 
valuable consideration or any assistance what- 
ever to said (name of party) as an inducement 
to said (name of party) to the commencement 
or further prosecution of the proceedings here- 
in. 


(Signature of Affiant) 
Affiant 
Sworn to and subscribed before me on this, 
the (date) day of (month), 19 (year). 
(Signature of Official) 
(Title of Official ) 
Provided, however, that if, on motion made, 
such affidavits are promptly filed, the failure in 
the first instance to have filed same shall not 


constitute grounds for a continuance of such 
proceedings. 








SECTION 5. Every person or attorney who 
shall file a false affidavit shall be guilty of 
perjury and shall be punished as provided by 
law. Every attorney who shall file a false affi- 
davit, or who shall violate any other provision 
of this act, upon, final conviction thereof shall al- 
so be disbarred by order of the court in which 
convicted. Any attorney who shall file a false 
affidavit, or violate any other provision of this 
act, and who is not a member of the Missis- 
sippi Bar shall, in addition to the other pen- 
alties provided by this act, be forever barred 
from practicing before any court or administra- 
tive agency of this state. 


SECTION 6. No person shall be excused 
from attending or testifying or producing evi- 
dence of any kind before a grand jury, or be- 
fore any court, or in any cause or proceeding, 
criminal or otherwise, based upon or growing 
out of any alleged violation of the provisions of 
this act on the ground or for the reason that 
the testimony or evidence, documentary or 
otherwise, required of him may tend to crimi- 
nate him or subject him to a penalty or for- 
feiture. But no person shall be prosecuted or 
subject to any penalty or forfeiture for, or on 
account of, any transaction, matter, or thing, 
concerning which he may be required to testify 
or produce evidence, documentary or otherwise, 
before the grand jury or court or in any cause 
or proceeding; provided, that no person so testi- 
fying shall be exempt from prosecution or pun- 
ishment for perjury in so testifying. Any per- 
son who shall neglect or refuse to so attend 
or testify, or to answer any lawful inquiry, or 
to produce books or other documentary evi- 
dence, if in his power to do so, shall be guilty 
of a misdemeanor and, upon conviction thereof, 
shall be punished by a fine of not less than one 
hundred dollars ($100.00) nor more than one 
thousand dollars ($1,000.00), or by imprison- 
ment for not more than one hundred eighty 
(180) days, or by both such fine and imprison- 
ment. 


SECTION 7. Provided, however, that the 
provisions of this act shall not be applicable 
to attorneys who are parties to contingent fee 
contracts with their clients where the attorney 
does not pay or protect the client from payment 
of the costs and expenses of litigation, nor 
shall this act apply to suits pertaining to or 
affecting possession of or title to real or per- 
sonal property, nor shall this act apply to suits 
involving the legality of assessment or collection 
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of taxes, nor shall this act apply to suits involv- 
ing rates or charges by common carriers or 
public utilities, nor shall this act apply to crim- 
inal prosecutions, nor to the payment of attor- 
neys by legal aid societies approved by the 
Mississippi State Bar. 

Nothing in this act is intended to be in 
derogation of the constitutional right of real 
parties in interest to employ counsel or to 
prosecute any available legal remedy; the intent, 
as herein set out, is to prohibit and punish, 
more clearly and definitely, champerty, main- 
tenance, barratry, and the solicitation or stir- 


ring up “of litigation, whether the same be 
committed by licensed attorneys or by others 
who are not real parties in interest to the 
subject matter of such litigation. 


SECTION 8. If any section, subsection, 
clause, phrase, or requirement of this act is for 
any reason held to be unconstitutional, void or 
unenforceable, such decision shall not affect 
the validity of the remaining portions. 


SECTION 9. This act shall take effect and 
be in force from and after its passage. 











EDUCATION 
Public Schools—Kentucky 


ADMINISTRATIVE 


AGENCIES 


In February, 1956, the Inter-racial Advisory Committee of the Bowling Green, Kentucky, 
Board of Education issued a report recommending desegregation of the city schools beginning 
with the 1956-57 school year. The report follows. 


On August 8, 1955 the Bowling Green City 
Board of Education authorized Supt. L. C. 
Curry to appoint an Inter-racial Advisory Com- 
mittee on Desegregation in the City Schools of 
Bowling Green. Supt. Curry complied with the 
request of the City Board of Education and 
appointed the undersigned 15 citizens to this 
committee. 


After due consideration the Advisory Com- 
mittee has arrived at, and reports, the following 
conclusions: 


1. The City Board of Education should com- 
ply with the decision of the United States 
Supreme Court of May 17, 1954 and May 
31, 1955 on the subject of Desegregation 
in the Public Schools, at the beginning of 
the 1956-57 school year. 


That the City Board of Education should 
maintain the one Junior High-Senior High 
School zone with pupils electing to enroll 
at either Bowling Green Junior-Senior 
High or High Street Junior-Senior High 
School. 


2. 


That the four elementary school zones be 
maintained, as in the past, with pupils 
attending the elementary school in the 
zone in which they live. 


a. Since there are two elementary 
schools in the Center Street ele- 
mentary school zone, pupils 
within this zone may elect to 
enroll in either Center Street 
Elementary School or High 
Street Elementary School. 
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b. If an elementary pupil desires 
to attend a school outside of the 
zone in which he lives, he must 
make application in writing to 
the Superintendent of City 
Schools. If the facilities are 
available the Superintendent may 
approve the transfer. 

4. That teaching personnel continue to be 
employed on the basis of qualification 
and merit according to Kentucky Statutes. 

We have stated these conclusions after care- 
ful deliberation, believing that the law of the 
land is essentially vital to each and every in- 
dividual and to the welfare and happiness of 
all. Respect for the law and acceptance of the 
law is truly involved in the Supreme Court's 
decision. Should we have said that we would 
not comply with the decision we would have 
been saying that each man is the sole judge of 
what laws he would obey. If each man should 
become the sole judge of his actions, then the 
stabilizing influence of the law would be weak- 
ened and gradually fade away. We would not 
be a part to what is an attack on the very 
foundation to our way of life and all it has 
meant and all it will mean to the welfare and 
happiness to us all. We believe that this vital 
point is necesarily a part of our decision. 

We are aware that the implementation of the 
United States Supreme Court’s ruling will ulti- 
mately rest in the hands of the citizens of this 
community and that such a compliance cannot 
take place without a spirit of Christian under- 
standing and respect for the law but we are 
further convinced that with God’s help this 
gan be accomplished. 





456 RACE RELATIONS LAW REPORTER 


EDUCATION 
Colleges and Universities—Alabama 


Autherine J. Lucy, a Negro, was admitted to the University of Alabama following the issuance 
of an injunction by a federal district court (see 1 Race Rel. L. Rep. 85). She was later tempo- 
rarily excluded from the University and filed a motion in the federal district court for an 
order to the University officials to show cause why they should not be held in contempt (See 
p- 323). After she was ordered readmitted, the university officials, because of alleged “base- 
less, outrageous and unfounded charges” against some of the officials contained in the 





motion, permanently expelled her from the University. The resolution of expulsion fol- 


lows: 


WHEREAS Autherine J. Lucy has filed in 
the U. S. District Court for Northern District of 
Alabama a motion for the issuance of an order 
to show cause and for contempt judgment 
against William F. Adams, Dean of Admissions 
of the University of Alabama, Dr. O. C. Car- 
michael, President of the University of Alabama, 
and the members of the Board of Trustees of 
the University of Alabama, because of the mo- 
tion of the Board of Trustees in excluding the 
said Autherine J. Lucy from attending classes 
on the University campus until further notice, 
and 

WHEREAS, in her said motion, the said 
Autherine J. Lucy charges that the said Adams, 
J. Rufus Bealle, Secretary of the Board of Trus- 
tees of the University of Alabama and others 
conspired to defy the injunction order of the 
said federal court, and that the said Adams 
and the members of the Board of Trustees have 
intentionally permitted persons to mill about 
on the campus of the University of Alabama in 
such a manner as to assimilate an air of riot, 
disorder and rebellion against the said Auth- 
erine J. Lucy, in order that the same may be 
used as subterfuge for refusing to permit the 
said Autherine J. Lucy to pursue courses of 
studies at the University; and, 

WHEREAS the said Autherine Lucy had 
publicly charged in the said United States Dis- 


trict Court for the Northern District of Alabama 
that her exclusion from attending classes on 
the University campus is a cunning strategem 
adopted by the Board of Trustees of the Uni- 
versity of Alabama for denying her the right to 
attend and pursue courses of study at the Uni- 
versity of Alabama; and 


WHEREAS the charges so made against the 
said William F. Adams, J. Rufus Beale, Dr. O. 
C. Carmichael and the members of the Board 
of Trustees of the University of Alabama, are 
wholly false and unfounded; and, 


WHEREAS it is the sense of this Board that 
no educational institution could possibly main- 
tain any semblance of discipline if any students, 
whether they be black or white, guilty of the 
conduct of Autherine J. Lucy be permitted to 
remain a member of the student body after 
making such baseless, outrageous and un- 
founded charges of misconduct on the part of 
the University officials. 


NOW THEREFORE be it resolved by the 
Board of Trustees of the University of Alabama 
in meeting assembled that in view of the out- 
rageous, false and baseless accusations made by 
the said Autherine J. Lucy against the Univer- 
sity that the said Autherine J. Lucy be, and she 
hereby is, permanently expelled from the Uni- 
versity of Alabama. 





GOVERNMENTAL FACILITIES 


Golf Courses—Tennessee 


The Memphis, Tennessee, Board of Commissioners on February 2, 1956, adopted a resolu- 
tion affirming an invitation to the Central States Golf Association to use a Memphis public 
golf course for a tournament. The resolution follows: 


WHEREAS, at a Regular Meeting of the 
Memphis Park Commission on February 2, 


1956, which consisted of a quorum, with the 
following members being present: 


H. C. Pierotti, Chairman 
John R. Gorman, Commissioner 
Walker L. Wellford, Jr., Commissioner 
the following action was taken regarding the 
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proposed tournament of the Central States Golf 
Association, as evidenced by the members of 
their meeting as follows: 

“The late Mayor Frank T. Tobey, wrote 
the Central States Golf Committee a letter 
inviting them to hold their tournament in 
the City of Memphis in July 1956. 

“The Park Commission considers this as 
an official invitation. Because we do not 
have a suitable eighteen (18) hole Course 
for Colored and it is impossible to prepare 
one for a tournament in July of this year— 

“We feel it only fair to permit play on 
one of our eighteen (18) hole courses for 
this tournament only. 

This permit is not to be misconstrued as 
a change in policy on our Golf Courses. 


“Chairman Pierotti, Commissioners Gor- 
man and Wellford, signified their approval 
subject to final approval of the Mayor and 
Commissioners of the City of Memphis.” 


NOW, THEREFORE, BE IT RE- 
SOLVED by the Board of Commissioners 
of the City of Memphis that they hereby 
grant approval of said action, with the 
understanding that the said Park Commis- 
sion will be and they are hereby directed 
to immediately undertake the development 
of an eighteen (18) hole golf course, which 
the late Mayor Tobey in all probability 
had in mind at the time of the issuance of 
the invitation to the Central States Golf 
Association. 





EMPLOYMENT 
Fair Employment Statutes—Michigan 


On October 14, 1955, the Michigan Fair Employment Practices Commission announced the 


following statement of policy: 


The Michigan State Fair Employment Prac- 
tices Act, adopted by the Legislature during 
its regular 1955 session and signed by Governor 
G. Mennen Williams on June 29, 1955, became 
effective October 14, 1955. 


As enacted by the Legislature, it is “an Act 
to promote and protect the welfare of the peo- 
ple of this State by prevention and elimination 
of discriminatory employment practices and 
policies based upon race, color, religion, na- 
tional origin or ancestry.” It proclaims that 
“the opportunity to obtain employment” free 
from such discriminatory practices “is hereby 
recognized as and declared to be a civil right.” 
It provides that “the provisions of this Act shall 
be liberally construed for the accomplishment 
of the purposes thereof.” 


Prejudice and discrimination against any in- 
dividual or group because of race, color, re- 
ligion, national origin or ancestry are contrary 
to our great American tradition of equal oppor- 
tunity and treatment for all. They are threats 
to peace and the public welfare. 


We, the members of the Fair Employment 
Practices Commission, charged with the admin- 
istration of the Act, call upon the people of the 
State of Michigan to join with us in a coopera- 


tive effort to achieve realization of the intent 
and purpose of this legislation. 


Accordingly, the Commission calls upon all 
employers and employment agencies, public 
and private, all labor organizations and all other 
individuals and organizations concerned with 
matters of employment: 


1. To become familiar with the requirements 
of the Michigan State Fair Employment Prac- 
tices Act; 


2. To review their present practices and pol- 
icies to ascertain whether they are in conform- 
ity with the provisions of the Act; 


8. To consult freely with members of the 
Commission or its staff relating to provisions 
in the Act concerning which they seek clarifi- 
cation; 


4. To discuss with the Commission presently 
used or proposed applications for employment 
or membership for advice as to their content 
as affected by the Act; 


5. To adopt practices and policies consistent 
with, not only the letter but also, the spirit of 
the Act. 


The Commission calls upon newspapers and 
other publications which publish advertise- 
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ments relating ‘to employment to follow a policy, 
already widespread, of refraining from accept- 
ing or publishing such advertisements as may 
include discriminatory content and to explain 
to advertisers that such discriminatory content 
is in violation of the Act. 

The Commission invites inquiry at its offices 
in relation to copies of the Act, complaints, 
forms and other matters. The Commission’s 
principal office is in the City of Lansing. It 
will establish branch offices in Detroit and else- 
where in the State as may be necessary. 

The Commission regards hopefully the in- 
formal process of conciliation and mediation, 
prescribed in the Act, through which it will 
endeavor to avoid or adjust controversies, with 
the expectancy that this process will lessen the 
use of the Commission's enforcement powers. 


As directed by the Act, the Commission will 
develop a broad educational program, utilizing 
the aid and support of all interested organiza- 
tions and private individuals, to promote good 
will and the elimination of prejudice and dis- 
crimination among the people of our State. 
Such a program will be stressed in the hope 
that the intent and purpose of the Act may be 
accomplished in a spirit of mutual respect and 
understanding. 


The State of Michigan has achieved great 
prestige for its contributions to the growth and 


grandeur of America. It has grown in popula- 
tion and in wealth as it has assumed leadership 
in industrial and other areas of the develop- 
ment of our nation. Its well deserved renown 
is not the contribution of a few but of the 
many. A whole population, derived from many 
lands and composed of people of diverse races, 
colors and religions, has shared in its achieve- 
ments. 

The horizons of the future are broad and 
unlimited. The possibilities of an abundant 
life for all are endless. Man’s constructive 
genius can attain unprecedented heights if it 
can labor in a climate of peace, understanding 
and cooperation. Such a climate can prevail 
only where bias and discrimination are not 
present to thwart man’s dream of a just and 
wholesome society. 

The State of Michigan has enacted into law 
its distaste and disapproval of discrimination 
and prejudice and seeks their elimination from 
our midst. The people of Michigan may be 
proud that their State continues its role of pio- 
neering and leadership in the betterment of 
human relations, in the expansion of equal 
opportunity and social justice, and in the re- 
affirmation of the ideal of the American way of 
life. 


FAIR EMPLOYMENT PRACTICES 
COMMISSION 





EMPLOYMENT 


Government Contracts—Federal 


Government Contracts Committee, Interpretive Rule, February 15, 1956, 21 F.R. 1193. 
The President's Committee on Government Contracts, on February 15, 1956, issued an interpre- 
tive rule with respect to the clause* required to be inserted in government contracts with respect 


to non-discrimination in employment. 


Pursuant to the authority vested in the Presi- 
dent’s Committee on Government Contracts by 
Executive Order No. 10479 of August 18, 1953 
(18 F.R. 4899; 3 CFR, 1953 Supp.), and Execu- 
tive Order No. 10557 of September 3, 1954 (19 
F.R. 5655; 8 CFR, 1954 Supp.), and to effectu- 
ate the purposes thereof, the Committee inter- 
prets the said Executive orders as -follows: 

1. The phrase “standard commercial supplies” 
in the standard non-discrimination provision 
means an article 


(a) Which in the normal course of business 
is customarily manufactured for stock and is 
customarily maintained in stock by the manu- 
facturer or any dealer, distributor, or other com- 
mercial dealer for the marketing of such article; 
or 


(b) Which is manufactured and sold by two 
or more persons for general commercial or in- 
dustrial use or which is identical in every ma- 
terial respect with an article so manufactured 
and sold. 
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2. The obligation to include the non-discrimi- 
nation provision does not depend on the amount 
of money or other consideration involved in the 
performance of the contract. 

8. Inclusion of the non-discrimination provi- 
sion is not required in contracts the perform- 
ance of which does not involve the employ- 
ment of persons. 

4. The non-discrimination provision does not 
refer to, extend to, or cover the activities or 
business of the contractor which are not related 
to, or involved in, the performance of the con- 
tract entered into. 

5. The obligation to include the non-discrimi- 
nation provision exists even though the contract 


is required to be awarded to the lowest respon- 
sible bidder. 


6. The obligation to include the non-discrimi- 
nation provision exists even though the contract 


is between a Federal Government agency and a 
State agency or subdivision of a State. 
Dated: February 15, 1956. 
RIcHARD NIXON 
Chairman. 


a. That clause provides: “In connection with the per- 

formance of work under this contract, the contractor 
agrees not to discriminate against any employee or 
cece for employment because of race, religion, 
color, or national origin. The aforesaid provision 
shall include, but not be limited to, the following: 
employment, upgrading, demotion, or transfer; re- 
cruitment or recruitment advertising; layoff or termi- 
nation; rates of pay or other forms of compensation; 
and selection for training, including apprenticeship. 
The contractor agrees to post hereafter in conspic- 
uous places, available for employees and applicants 
for employment, notices to be provided by the con- 
tracting officer setting forth the provisions of the 
non-discrimination clause. 
“The contractor further agrees to insert the foregoing 
provision in all subcontracts hereunder, except sub- 
contracts for standard commercial supplies or raw 
materials.” 














ATTORNEYS 
GENERAL 


ELECTIONS 
Ballots—Oklahoma 


SUMMARY: Following the decision of the United States Court of Appeals, Tenth Circuit, in 

McDonald v. Key, 224 F.2d 608, 1 Race Rel. L. Rep. 207, (1955), holding that the printed 
designation ‘“‘White or Negro” on ballots in Oklahoma deprived Negro candidates of the 
equal protection of the laws and was unconstitutional, the Attorney General of Oklahoma was 
requested to rule on the effect of that decision. The Attorney General expressed the opinion 
that that decision voided Oklahoma statutes requiring racial designation on ballots and other 
election materials, and that such designations should no longer be placed on those materials. 


In reply you are advised that while the above 
case is final as to the constitutionality of the 
Office of camel General statutory provisions referred to by you, the 

Oxahome ‘City primary issue as to the liability or non-liability 
February 6, 1956 — of defendants has not been passed on by the 


STATE OF OKLAHOMA 


Honorable Leo W. Winters, Secretary court. However, in relation to the constitution- 
State Election Board ality of said statutory provisions the first para- 
State Capitol graph of the syllabus of said case is as follows: 
Oklahoma City, Oklahoma “Oklahoma statute providing that every 
Dear Sir: candidate shall state in his notification and 

The Attorney General acknowledges receipt declaration his race, and that any candi- 

of your letter dated February 3, 1956, wherein, date, who is other than of the white race, 
after calling attention to the July 21, 1955 de- shall have his race designated on the ballot 
cision of the United States Court of Appeals in parenthesis after his name in both pri- 
Tenth Circuit in McDonald v. Key, et al., 224 mary and general elections, is unconstitu- 
F.2d 608, you in substance ask what effect, if tional because it deprives a Negro candi- 
any, said decision has on date of equal protection of the laws.” 

(1) that part of 26 O. S. 1951 § 162, The Attorney General is, therefore, of the 
which provides that in each notification opinion that the words “that my race is (White 
and declaration of candidacy the can- or Negro),” quoted in your first question, should 
didate shall state “that my race is not be included in the notification and declara- 
(White or Negro),” tion of candidacy forms referred to by you, and 
and that the provisions of 26 O. S. 1951 § 162 supra, 

(2) that part of 26 O. S. 1951 § 162a, quoted in your second question, should be dis- 
which provides “Any candidate who is regarded by the State Election Board in the 
other than: of the White race shall preparation of election ballots, and that hence 
have his race designated upon the the race of any candidate who is other than of 
ballots in parenthesis after his name.” the white race should not be printed upon said 

In connection with your first question you ballots in parenthesis after his name. 

state that “contracts for printing ‘notification Yours very truly 

and declaration of candidacy forms’ have been FOR THE ATTORNEY GENERAL 
approved” but that “the actual printing is be- (Signed) Fred Hansen 

ing held up pending your decision.” , First Assistant Attorney General 
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CONSTITUTIONAL LAW 


Interposition and Nullification—Virginia 


The Attorney General of Virginia was requested for an opinion as to the “scope, effect, and 
legal efficacy” of the Virginia resolution of interposition adopted February 1, 1956. (See p. 


445). That opinion follows: 


OFFICE OF THE ATTORNEY GENERAL 
Richmond 
February 14, 1956 
Honorable Robert Whitehead 
House of Delegates 
State Capitol 
Richmond, Virginia 
My dear Mr. Whitehead: 

This is in response to your letter of February 
6 requesting my opinion on the scope, effect, 
and legal efficacy of Senate Joint Resolution 
No. 3, adopted February 1 by both Houses of 
the General Assembly of Virginia. 

You also request my opinion on the status 
of section 140 of the Virginia Constitution, 
which provides that “White and colored chil- 
dren shall not be taught in the same school.” 

The seven questions propounded by you will 
be treated in the order stated. They are as 
follows: 

“1. Until there is settled the ‘issue of 
contested power’ referred to in the resolu- 
tion, is the decision of the Supreme Court 
of the United States in the Prince Edward 
County School case the law in Virginia?” 
Under our constitutionally ordained system 

of government, forming as it does an “indis- 
soluble union of indestructible states,” I draw 
and adhere to a basic and fundamental distinc- 
tion between that which issues from and under 
the authority of the Constitution and that which 
is created through usurped power under the 
pretended color of but ultra vires of the Con- 
stitution. That authorized by the Constitution 
is de jure law and binding. That not author- 
ized is de facto law and binding only through 
the sheer force of power. As to the latter, this 
is true solely because there is no method or 
procedure known to our system of government 
whereby an appeal can be taken by the parties 
aggrieved which would stay the binding effect 
or hold the decision in abeyance pending de- 
termination of the issues raised. 

Law, whether statutory or decisional, as con- 
ceived and instituted under our federal system 
of conferred and limited powers must emanate 
from, find lodgment in, and be supported by 


a basic constitutional source. The Federal gov- 
ernment is a creature of the creating States, 
endowed with no powers beyond those volun- 
tarily conferred by compact mutual between 
its creators. It cannot create additional powers 
save through violation of the organic law. 


The decision to which you refer is devoid of 
constitutional derivation or support. As herein 
above pointed out, it is presently binding by 
virtue of superior force shackled upon a sov- 
ereign state through usurpation of authority 
and arrogation of power transcending the Con- 
stitution of the United States, and in abnegation 
of every apposite legal precedent known to 
American Jurisprudence. It violates the amen- 
datory processes of the Constitution prescribed 
by Article V thereof in that it, in effect, amends 
the XIV Amendment and, pro tanto, repeals the 
Xth. 

The elected legislative representatives of a 
sovereign people have raised an “issue of con- 
tested power” arising as the result of “a de- 
liberate, palpable and dangerous” usurpation 
of the amendatory power explicitly embodied 
in the Constitution. Pending determination of 
the issue in the manner prescribed by the Con- 
stitution the sovereignty of the State is inter- 
posed to the extent of a pledge of “firm inten- 
tion to take all appropriate measures honorably, 
legally, and constitutionally available” to resist 
an encroachment violative of the Constitution 
and therefore illegal. 

The resolution is not one of nullification. Its 
plain terms negate the concept of nullification. 
The Court embraced that doctrine in its most 
far-reaching implications when it nullified basic 
provisions of the Constitution of the United 
States. The resolution is one of interposition 


with resort to constitutional processes for re- 
lief. 


“2. Does this resolution operate to legally 
suspend, in whole or in part, within Vir- 
ginia the enforcement of the said decision, 
and can it be used in the Federal District 
Court of Virginia in which the Prince Ed- 
ward case is now pending as a defense?” 


The resolution does not purport to operate 
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as a suspension of or supersedeas to the deci- 
sion as it relates to the defendants in the Fed- 
eral District Court. 


The resolution cannot be asserted as a de- 
fense in the pending case. The District Court 
is bound by the mandate which issued on May 
31, 1955. The decision of the Supreme Court 
and its mandate is the law of the case as far 
as the District Court is concerned. However, 
the resolution is an unequivocal epitome of 
Virginia’s unyielding devotion and loyalty to 
the perpetuation of that constitutional system 
of government which, more than any other 
State, she molded and launched in the forma- 
tion of the Union and the building of an en- 
during foundation to support the superstruc- 
ture of the Nation. It is predicated on principles 
woven ineradicably into the very fabric of the 
Nation’s life. It represents the overwhelming 
solidarity of a great people in their attachment 
of heart, mind, and conscience to deep rooted 
convictions which they cannot compromise. It 
is indisputable evidence of the supreme gravity 
of the manifold problems created by the Su- 
preme Court far transcending considerations of 
race. 

While this resolution cannot be asserted as 
a defense, its solemnity, gravity, and patriotism 
of purpose should give pause and invoke de- 
liberate consideration at the hands of every 
branch of the Federal Government dedicated to 
a Union indissoluble composed of indestructible 
states. 


“3. What duty, if any, does this resolu- 
tion impose upon the officials of Virginia 
and the local officials, especially the local 
school boards and the division superintend- 
ents of schools?” 


The maintenance of the public school system 
is a joint State and local responsibility, both 
under the Constitution and by statutes. It is 
the primary responsibility and well within the 
province of the General Assembly to establish 
policy, consistent with the Constitution, relating 
to same, and to change that policy when it 
deems the public interest so requires. 

The resolution is not a legislative enactment 
having the force and effect of law. It is a 
solemn and deliberate declaration of right, im- 
pelled by the sacred obligation of duty, assert- 
ing and interposing the sovereignty of the State 
to arrest illegal encroachment and to preserve 
“the authorities, rights and liberties” which 
Virginia has never surrendered, and which she 


cannot*in honor and duty surrender save only 
in the manner prescribed by the Federal Con- 
stitution. Deprivation or loss of these rights 
can be brought about in no other manner ex- 
cept through usurpation of authority and arro- 
gation of power by the Federal Government, 
or by abject surrender or acquiescence by this 
State or its cohesive governmental units. The 
resolution manifests a firm determination to 
resort to constitutional means, thereby rejecting 
surrender or acquiescence. Representing the 
all but unanimous resolve of the elected repre- 
sentatives of the people, it imposes upon all 
officials, State and local, the duty to observe 
“all appropriate measures honorably, legally and 
constitutionally available to resist this illegal 
encroachment upon the sovereign powers of this 
State.” 


“4, Is section 140 of the Virginia Con- 
stitution (prohibiting the teaching together 
of white and colored children in the public 
schools of Virginia) still law in Virginia?” 
On May 31, 1955, the Supreme Court ren- 

dered its so-called implementation decision and 
remanded the cause to the District Court. 

The opinion of May 17, 1954, declared “that 
racial discrimination in public education is 
unconstitutional.” The Court further declared 
that separation of the races as alleged was per 
se discrimination. 

The opinion of May 81 incorporated by ref- 
erence the opinion of May 17 and declared: 
“All provisions of Federal, state or local law 
requiring or permitting such discrimination 
must yield to this principle.” 

The order entered by the District Court, in 
response to the mandate, on July 18, 1955, 
adjudged, ordered, declared and decreed: 

“That insofar as they direct that white 
and colored persons, solely on account of 
their race or color, shall not be taught in 
the same schools, neither said section 140, 
Constitution of Virginia of 1902, as amend- 
ed, nor said section 22-221, Code of Vir- 
ginia of 1950, as amended, shall be enforced 
by the defendants, because the provisions 
of said sections are in violation of the 
clauses of the Fourteenth Amendment to 
the Constitution of the United States for- 
bidding any State to deny to any person 
within its jurisdiction the equal protection 
of the laws.” 

While by force of power section 140 of the 
Constitution is declared by the Federal Courts 
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to be unenforceable, yet, without any constitu- 
tional provision relating to the subject of mixed 
schools, there is, of course, no requirement that 
integrated schools be operated by any political 
subdivision of the State. 


“5. Aside from being a stern protest and 
a memorial for the adoption of an amend- 
ment to the Federal Constitution, what ef- 
fect in law, if any, does the said resolution 
have on the legal situation in Virginia 
presented by said decision?” 


The substance of this question is answered 
under 1 and 2 above. 


The implications of this question tend to 
minimize the purport and gravity of the reso- 
lution. I do not subscribe to these implications. 

The resolution is far more than a “stern pro- 
test and a memorial.” It does not seek to ac- 
complish that which is merely desirable. It does 
not inveigh against an erroneous action. It 
calls for no redress for any imposition laid 
under express or implied constitutional sanc- 
tion. These and kindred situations would 
comport with the office and function of a reso- 
lution of protest (stern or not) and a memorial 
to the legislative or executive branch of the 
Federal Government to take corrective action 
by establishing or changing a policy or by enact- 
ing, repealing or amending substantive laws. 

The resolution under consideration is a dec- 
laration of right invoking and interposing the 


sovereignty of the State against the exercise of 
powers seized in defiance of the creating com- 
pact; powers never surrendered by the remotest 
implication but expressly reserved and vitally 
essential to the separate and independent au- 
tonomy of the States. It is an appeal of last 
resort against a deliberate and palpable en- 
croachment transgressing the Constitution. 


“6. Is it within the powers of (a) the 
General Assembly of Virginia by resolu- 
tion, or (b) the people of Virginia in 
convention assembled by ordinance, to 
legally nullify, in whole or in part, the said 
decision, or to thereby suspend for any 
period of time its enforcement in Virginia?” 


(a) No. (b) No. 


“7. In the report of the Gray Commission 
there is no reference to ‘state interposition’ 
or ‘nullification’. Was this doctrine pre- 
sented to the Commission by your office, 
or by any other source to your knowledge, 
as a possible defense to the enforcement of 
said decision in Virginia or as a possible 
solution of the problem created by said 
decision?” 


No. As far as my knowledge goes this doc- 
trine was not considered by the commission. 
Sincerely yours, 


J. Lindsay Almond, Jr., 
Attorney General. 
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INTERPOSITION vs. JUDICIAL POWER 
A Study of Ultimate Authority in Constitutional Questions. 


Resolutions of “interposition” have been 
passed in the states of Virginia, South Carolina, 
Georgia, Alabama and Mississippi as vehicles 
of protest against the decisions of the United 
States Supreme Court in the School Segregation 
Cases. These resolutions are set out in full in 
this issue of Race Relations Law Reporter at 
pages 445, 443, 488, 437, and 440. The “Dec- 
laration of Constitutional Principles”, signed by 
19 Southern senators and 83 Southern represen- 
tatives (full text at page 435), and read to both 
houses of the Congress of the United States on 
March 12, 1956, apparently supports (but to 
an uncertain degree) these actions in the states. 
There is thus injected on the current scene an 
ancient controversy as to the authority of the 
states to question exercises of Federal power, 
in this instance Federal judicial power. The 
purpose of this study is to set forth some of the 
legal and historical materials pertinent to an 
understanding of the term “interposition” and 
its use under contemporary circumstances. 

There is nothing novel throughout the history 
of this country about protests, and even wide- 
spread resentment, against particular decisions 
by the Supreme Court of the United States, 
although such instances are not numerically 
significant as a percentage of the total cases 
decided by that tribunal. Occasionally these 
disagreements with the Court have led to move- 
ments to alter, eliminate or obviate the effect 
of the Court's legal pronouncements.! 


Approaches to Change 


Such movements, to the extent that they have 
succeeded in accomplishing their purposes, have 
utilized several distinct approaches: 


CONSTITUTIONAL AMENDMENT — The Supreme 
Court’s decision in Chisholm v. Georgia, 2 U.S. 


1. See Warren, “Legislative and Judicial Attacks on 
the Supreme Court of The United States”, 47 
Am.L.Rev. 1, 161 (1918). Culp, “A Survey of 
the Proposals to Limit or Deny the Power of 
Judicial Review by The Supreme Court of the 
United States”, 4 INnp.L.J. 386, 474 (1929), and 
Fite and Rubinstein, “Curbing the Supreme Court”, 
85 Micu.L.Rev. 762 (1937). 


(2 Dall.) 419, 1 L.Ed. 440 (1793), permitting 
citizens of one state to sue another state in 
federal court, was quickly followed by the 
Eleventh Amendment forbidding the exercise 
of such jurisdiction. The declaration by Chief 
Justice Taney in Dred Scott v. Sandford, 60 U.S. 

(19 How.) 393, (1857), that a Negro was 

ineligible to attain United States citizenship 

led to the first sentence of Section One of the 

Fourteenth Amendment. In Pollock v. Farmer's 

Loan ¢ Trust Co., 157 U.S. 429, 15 S.Ct. 673, 

39 L.Ed. 759, (1895), 158 U.S. 601, 15 S.Ct. 

912, 39 L.Ed. 1108, (1895), the Court under- 

took to correct a “century of error” and in a 

5 to 4 decision held the federal income tax 

unconstitutional. The Sixteenth Amendment, 

ratified in 1918, was the direct consequence of 
the decision. 

StaTuToRY CHANGE—Disagreements with Su- 
preme Court decisions relating to payment for 
non-productive working time and federal rights 
in “tidelands oil”, led to the Portal-to-Portal 
Act of 1947 and the Submerged Lands Act of 
1953, substantially altering the effect of the 
Court’s decisions in these two instances, in 
which no constitutional principle was found to 
be involved.? 

WITHDRAWAL OF JuRIsDICTION—The virtually 
complete power of Congress over the Supreme 
Court’s appellate jurisdiction (i.e., the power to 
decide cases coming up from the highest courts 
of the states or the lower federal courts) is best 
illustrated by Ex parte McCardle, 74 US. (7 
Wall.) 506, 19 L.Ed. 264 (1869). In this case 
the Court acceded to an Act of Congress spe- 
cifically designed to take from the Court the 
jurisdiction to decide an appeal in a certain 
type of a case, there being at the time such a 
case pending before the Court. 

2. Compare Anderson v. Mt. Clemens Pottery Co., 
$28 U.S. 680, 66 S.Ct. 1187, 90 L.Ed. 1515, 
(1946) with 61 Stat. 84, 29 U.S.C, § 251 et seq.; 
and United States v. California, 382 U.S. 19, 67 
S.Ct. 1658, 91 L.Ed. 1889 (1947); and United 
States v. Texas, 339 U.S. 707, 70 S.Ct. 918, 94 


L.Ed, 122 (1950), with Alabama v. Texas, 347 
U.S, 272, 74 S.Ct. 481, 98 L.Ed. 689 (1953). 


465 
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CHANGES IN THE Court's SIZE OR PERSONNEL— 
A dramatic example of change in constitutional 
pronouncement accompanying an increase in 
the size -of the Supreme Court and the naming 
of new judges is found in the Legal Tender 
Cases, 79 U.S. (12 Wall.) 457, 20 “LEd. 287 
(1871). In this instance two new justices named 
by President Grant joined with the three dissent- 
ing justices in Hepburn v. Griswold, 75 U.S. 
(8 Wall.) 603, 19 L.Ed. 513 (1870) to overrule, 
5 to 4, the 4 to 3 holding of the latter case. The 
charge was made, but most authorities deny, 
that this was the result of a deliberate “court- 
packing” plan.* There could be no similar doubt 
about the celebrated plans of President Roose- 
velt to change the make-up and personnel of 
the Court in 1937.4 In this instance the statu- 
tory plans for the reorganization of the federal 
judiciary failed of enactment, but only after a 
series of decisions by the Court had demon- 
strated that a fundamental change had occurred 
in the thinking of its majority as to the con- 
stitutional limits on governmental powers.® 


Interposition as a Method 


“Interposition” as a method of averting the 
pronouncement of the Supreme Court on a 
constitutional question differs from all of the 
foregoing approaches in that it assumes a legiti- 
mate authority in a state to suspend within its 
borders, for a time at least, the binding effect 
of an exercise of federal power—in this in- 
stance, the action of the Supreme Court of the 
United States. It is asserted further under the 
doctrine of interposition that the state may sus- 
pend the binding effect of federal law until 
such time as there has been submitted to the 
states, and ratified, a constitutionah amendment 
giving the power against which the state has 
interposed its sovereignty. The power of the 
state to act in this manner is assumed to flow 
from the fact that the sovereign states estab- 
lished the federal government by their compact 
and that they have the right to question and 


8. See Burton, “The Legal Tender Cases: A Cele- 
brated Supreme Court Reversal,” 42 Am. Bar ASSN. 
Jour. 231-234 (March, 1956), particularly foot- 
note 8. 

4, 4 ° The Struggle for Judicial Supremacy 
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5. Compare, for example, West Coast Hotel Co. v. 
Parrish, U.S. 879, 57 S.Ct. 578, 81 L.Ed. 893 
(1987), with Morehead v. New York ex rel. Tip- 
aldo, 298 U.S. 587, 56 S.Ct. 918, 80 L.Ed, 1847 
(1986); as Steward Machine Co. v. Davis, 301 

548, 57 S.Ct. 883, 81 L.Ed. 1279 (1987), 
a United States v. Butler, 297 U.S. 1, 56 S.Ct. 
$12, 80 L.Ed. 477 (1936). 


check the authority of the institution they cre- 
ated. These are the elements under the classical 
statement of interposition as developed in the 
Kentucky-Virginia Resolutions and in the writ- 
ings of John C. Calhoun. At the present time 
the term is apparently being used in a looser 
sense to cover resolutions of protest and con- 
demnation of the Supreme Court and legislative 
assertions of intentions to resist, as well as to 
change by regular constitutional procedures, the 
effect of the Supreme Court’s decisions in the 
School Segregation Cases. 


Scope and Effect 


A reading of the several state resolutions 
printed in this issue may leave considerable 
doubt as to the precise scope and intended 
effect of each. However, the Alabama resolu- 
tion declares the action of the Supreme Court 
to be “as a matter of right, null, void and of no 
effect”, (page 437). The Georgia Resolution 
states that the Supreme Court decisions are 
“null, void and of no force or effect”, (page 
440), and the Mississippi Legislature declares 
that the decisions are considered “of no lawful 
effect within the confines of the State of Missis- 
sippi’, (page 442). Four of the five resolutions 
printed in this issue assert that the Federal Gov- 
ernment was established by compact between 
sovereign states. Some degree of authority in 
the state to determine questions of constitutional 
right under the Federal Constitution affecting 
citizens of the state, independently of and su- 
perior to the United States Supreme Court, 
seems to be expressly claimed or implicit in 
each of the resolutions. No attempt at detailed 
analysis of these contemporary resolutions will 
be made in this Study, since they are available 
in full text. Attention will be centered on back- 
ground material instead. 


Fundamental Issues Involved 


While the term “interposition” may seem un- 
familiar it will be observed that the issues raised 
by these resolutions are well-known in American 
history. They include the fundamental issues of 
political theory as to the nature of the Union 
which occupied much of the thought and dis- 
cussion of statesmen from the birth of the Re- 
public to the Civil War. In fact, many would 
regard these issues as essentially the same as 
those which led to that conflict. In addition, 
there is most directly involved in this instance 
an issue as to the final authority of Federal 
judicial power in applying the Constitution of 
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the United States to state action. This question 
of judicial supremacy in declaring what the law 
is has been involved periodically in controversy 
for more than 150 years; sometimes in conjunc- 
tion with the other issues here involved, some- 
times independently.* It may be helpful before 
taking up the historical materials on “interposi- 
tion” to show by direct quotation the conflicts 
of opinion between well-known statesmen and 
judges on the basic issues raised by the invoking 
6. See the two volumes of Warren, The Supreme 


Court in United States History (Revised ed. 1926), 
hereafter cited as “Warren”. 


of the doctrine. The Supreme Court has had 
occasion to discuss assumptions underlying the 
component parts of the doctrine rather fre- 
quently. It has been faced with the necessity 
of passing directly on a state resolution of inter- 
position in one instance. See United States v. 
Peters, 9 U.S. (5 Cranch) 115, 3 LEd. 58 
(1809). A comparable claim of authority to 
question Federal power, by the highest court 
of the state, is discussed most fully in Ableman 
v. Booth, 62 U.S. (21 How.) 506, 16 L.Ed. 169 
(1859). 


|. The Source of Authority Under the Constitution 


“, . . To this compact each State acceded as a 
State, and is an integral party, its co-States form- 
ing as to itself, the other party."—Thomas Jef- 
ferson, First Kentucky Resolution, (1798). 


“The great and leading principle is, that the 
General Government emanated from the people 
of the several states, forming distinct political 
communities and acting in their separate and 
sovereign capacities, and not from all of the 
people forming one aggregate political commu- 
nity; that the Constitution of the United States 
is, in fact, a compact to which each State is a 
party in the character already described. . . .”— 
John C. Calhoun, 6 Works, 60 (1831). 


“The Constitution of the United States was or- 
dained and established, not by the states in their 
sovereign capacities, but emphatically, as the 
preamble of the constitution declares ‘by the 
people of the United States’”. Justice Story 
in Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 


304, 394, 4 L.Ed. 97 (1816). 


“The government proceeds directly from the 
people. . . . The assent of the states, in their 
sovereign capacity, is implied in calling a con- 
vention, and thus submitting that instrument 
to the people. But the people were at perfect 
liberty to accept or reject it; and their act was 
final. It required not the affirmance, and could 
not be negatived by the state governments. The 
constitution, when thus adopted, was a com- 
plete obligation, and bound the state sovereign- 
ties .. .” Chief Justice Marshall, in McCulloch 
v. Maryland, 17 U.S. (4 Wheat.) 316, 403, 404, 
4 L.Ed. 579 (1819). 
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ll. The Role of the States in Relation to Federal Power 


“, . . This Assembly . . . views the powers of 
The Federal Government as resulting from the 
compact, to which the State are parties, all 
limited by the plain sense and intention of the 
instrument, constituting that compact; as no 
further valid than they are authorized by the 
grants enumerated in that compact, and that 
in case of a deliberate, palpable and dangerous 
exercise of other powers not granted by the said 
compact, the States who are parties thereto 
have the right, and are in duty bound, to inter- 
pose for arresting the progress of the evil, and 
for maintaining, within their respective limits, 
the authorities, rights, and liberties appertaining 
to them.”—James Madison, in Virginia Resolu- 


tion (1798). 


“This right of interposition, thus solemnly as- 
serted by the State of Virginia, be it called what 
it may—State-right, veto, nullification, or by any 
other name—I conceive to be the fundamental 
principle of our system . . ."—John C. Calhoun, 
6 Works 61 (1831). 


[For more extensive development of Calhoun’s 
thesis, see the quotations from his works set forth 
on pages 486—489. ] 


“This great principle is, that the constitution 
and the laws made in pursuance thereof are 
supreme; that they control the constitutions 
and laws of the respective states and cannot be 
controlled by them. .. . It is of the very essence 
of supremacy, to remove all obstacles to its 
action within its own sphere, and so to modify 
every power vested in subordinate governments, 
as to exempt its own operations from their own 
influence.”—Chief Justice Marshall, in McCul- 
loch v. Maryland, 17 U.S. (4 Wheat.) 316, 426, 
427, 4 L.Ed. 579 (1819). 


“There are within the territorial limits of each 
State two governments, restricted in their 
spheres of action, but independent of each 
other, and supreme within their respective 
spheres. ... 

“, .. The two governments in each State stand in 
their respective spheres of action in the same 
independent relation to each other, except in 
one particular, that they would if their authority 
embraced distinct territories. That particular con- 
sists in the supremacy of the authority of the 
United States when any conflict arises between 
the two governments. . . . Whenever, .. . any 
conflict arises between the enactments of the 
two sovereignties, or in the enforcement of 
their asserted authorities, those of the Na- 
tional Government must have supremacy until 
the validity of the different enactments and 
authorities can be finally determined by the 
tribunals of the United States."—Mr. Justice 
Field in Tarble’s Case, 80 U.S. (13 Wall.) 897, 
406, 20 L.Ed. 597 (1872). 


< 


. . . [T]he citizens of Massachusetts are also 
citizens of the United States. It can not be con- 
ceded that a State, as parens patriae, may in- 
stitute judicial proceedings to protect citizens 
of the United States from the operation of the 
statutes thereof... . [I]t is no part of its [the 
State’s] duty or power to enforce their rights 
in respect of their relations with the Federal 
Government. In that field it is the United 
States, and not the State, which represents them 
as parens patriae, when such representation be- 
comes appropriate; and to the former, and not 
to the latter, they must look for such protective 
measures as flow from that status.”—Mr. Justice 
Sutherland, in Massachusetts v. Mellon, 262 
U.S. 447, 485, 48 S.Ct. 597, 67 L.Ed. 1078 
(1923). 








INTERPOSITION VS. JUDICIAL POWER 469 


Ill. Judicial Power: 


“The resolution supposes that dangerous powers, 
not delegated, may not only be usurped and 
executed by other departments, but that the 
judicial department may also exercise or sanc- 
tion dangerous powers beyond the grant of the 
Constitution, and, consequently, that the ulti- 
mate right of the parties: to the Constitution to 
judge whether the compact has been danger- 
ously violated, must extend to violations by one 
delegated authority as well as by another; by 
the judiciary as well as by the executive or 
legislature. 

“However true, therefore, it may be that the 
judicial department is, in all questions sub- 
mitted to it by the forms of the Constitution, 
to decide in the last resort, this resort must 
necessarily be deemed the last in relation to 
the authorities of the other departments of the 
Government; not in relation to the rights of the 
parties to the constitutional compact, from 
which the judicial as well as the other depart- 
ments hold their delegated trusts. 

“On any other hypothesis the delegation of ju- 
dicial power would annul the authority delegat- 
ing it; and the concurrence of this department 
with the others in usurped powers might sub- 
vert forever, and beyond the possible reach of 
any rightful remedy, the very Constitution 
which all were instituted to preserve” —James 
Madison—Committee Report to Virginia House 
of Delegates (1799). 


“The principle that the central government was 
a machine, established by the people of the 
States for certain purposes and no others, was 
itself equivalent to a declaration that this ma- 
chine could lawfully do nothing but what it 
was expressly empowered to do by the people 
of the States; and who except the people of the 
States could properly decide when the machine 
overstepped its bounds? To make the Judiciary 
a final arbiter was to make the machine master, 
for the Judiciary was not only a part of the 
machine, but its most irresponsible and danger- 
ous part. ... There can be little doubt that this 
was the opinion of Patrick Henry in 1800, as it 
was of Randolph, Madison, and Jefferson; on no 
other theory, as they believed, could there be a 
guaranty for their liberties . . Henry Adams, 
John Randolph, 33-88 (1898). 


“« 


. a law repugnant to the Constitution is 
void; and . . . courts as well, as other depart- 
ments, are bound by that instrument.’—Mr. 
Chief Justice Marshall in Marbury v. Madison, 
5 U.S. (1 Cranch) 187, 180, 2 L.Ed. 60 (1803). 


“The courts of the United States can, without 
question, revise the proceedings of the execu- 
tive and legislative authorities of the states, and 
if they are found to be contrary to the consti- 
tution, may declare them to be of no legal 
validity. . . . The exercise of the same right over 
judicial tribunals is not a higher or more dan- 
gerous act of sovereign power . . . It is an his- 
torical fact that this exposition of the consti- 
tution, extending its appellate power to state 
courts was, previous to its adoption, uniformly 
and publicly avowed by its friends and admitted 
by its enemies, as the basis of their respective 
reasonings, both in and out of the state conven- 
tions.”—Mr. Justice Story in Martin v. Hunter's 
Lessee, 14 U.S. (1 Wheat. 304, 344, 350, 4 L. 
Ed. 97 (1816). 


“I do not think the United States would come 
to an end if we lost our power to declare an 
Act of Congress void. I do think the Union 
would be imperilled if we could not make that 
declaration as to the laws of the several States. 
For one in my place sees how often a local 
policy prevails with those who are not trained 
to national views. . . ."—Mr. Justice Holmes, 
Collected Legal Papers, 296 (1920). 


“The jurisdiction claimed for the Federal Judi- 
ciary is truly the only defensive armor of the 
Federal Government, or rather for the Constitu- 
tion and laws of the United States. Strip it of 
that armor, and the door is wide open for nulli- 
fication, anarchy and convulsion. . . ."—James 
Madison, Letter (1833), quoted in 1 Warren, 
740. 


“Every act of government may be challenged by 
an appeal to law, as finally pronounced by this 
Court. Even this Court has the last say only 
for a time. Being composed of fallible men 
it may err. But revision of its errors must be 
by orderly process of law. . . ."—Mr. Justice 
Frankfurter, in United States v. United Mine- 
workers of America, 330 U.S. 258, 308, 67 S.Ct. 
677, 91 L.Ed. 884 (1947). 
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IV. The Eleventh Amendment 


While the foregoing quotations have indi- 
cated in a very limited manner the viewpoints, 
legal materials and some of the personalities 
involved in the doctrine of interposition, an 
understanding of the doctrine necessitates a 
look at some of the historical incidents of State 
resistance and protest against Federal action 
in the early years of the United States. Refer- 
ence has already been made to the Eleventh 
Amendment as a method of overruling the 
Court. But the circumstances of its enactment 
may be regarded as having broader significance 
in the area with which we are concerned. 


First Clash 


The first significant clash between the United 
States Supreme Court and a state took place 
in August, 1792, in Chisholm v. Georgia, 2 U.S. 
(2 Dall.) 419 (1793). Two citizens of South 
Carolina, who were executors of a deceased 
Georgia citizen, sued the state of Georgia which 
had confiscated the deceased’s estate. Georgia, 
disdaining the authority and power of the Su- 
preme Court refused to appear, and Chief 
Justice Jay rendered judgment for the plaintiffs 
against the state. The decision brought wide- 
spread protest from diverse political groups and 
from every state. Newspapers of the time were 
emphatic with heated denials of such federal 
power. The decision, they alleged, “involved 
more danger to the liberties of America, than 
the claims of the British Parliament to tax us 
without consent.” “If the sovereignty of the 
States is to be thus annihilated, there must be 


a consolidated Government and a standing 
army.” 1 Warren, p. 97. The state legislatures 
were actively concerned. In Massachusetts the 
legislature adopted a resolution seeking the 
removal of the jurisdiction of the United States 
Supreme Court to hear any suit against a state. 
The legislature of Virginia adopted a similar 
resolution, while in Georgia a bill was intro- 
duced that was never adopted to the effect that 
the State of Georgia would regard such action 
as “unconstitutional and extrajudicial”. Late in 
1793 the House of Representatives of Georgia 
passed a bill that declared, that any Federal 
marshal who should attempt to collect the judg- 
ment of the Supreme Court would be, “guilty 
of a felony and shall suffer death, without bene- 
fit of clergy, by being hanged.” 1 Warren 100. 
The bill never became law. Meanwhile the Su- 
preme Court was hesitant in seeking prompt 
enforcement of its order, and Congress re- 
sponded to the protests by proposing and pass- 
ing with “vehement speed” the resolution which 
became the Eleventh Amendment taking away 
the Court’s power to act as it had in the Chis- 
holm case. The state of Georgia may very well 
have regarded itself as winner in this the first 
encounter. Under the Eleventh Amendment, a 
certain aspect of state sovereignty was restored 
and clarified as the Amendment reads: “The 
judicial power of the United States shall not be 
construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the 
United States by Citizens of another State, or 
by Citizens or Subjects of any Foreign State.” 


V. The Kentucky-Virginia Resolutions 


While the Eleventh Amendment gave relief 
from private suits in federal court to the states, 
the next clash of federal authority as opposed 
to state authority came over legislation enacted 
by Congress. In the summer of 1798 the Fifth 
Congress passed what came to be known as 
the “Alien and Sedition Acts.” Vehement state 
protest of these acts gave rise to the formulation 
and statement of the doctrine of interposition 
on the American scene. The first of these acts 
made it lawful for the president at any time to 
order the deportation of “all such aliens as he 
shall judge dangerous to the peace and safety 
of the United States” and further provided that 
in time of war all aliens over fourteen, “shall 


be liable to be apprehended, restrained, secured 
and removed, as alien enemies.” 1 Stat. 570 
(1798). 

The second act provided, “to write, print, 
utter or publish” any false, scandalous and 
malicious writings against the Government of 
the United States, either house of Congress or 
the President with intent to defame the same 
or to bring either of them into disrepute con- 
stituted a crime punishable by a fine of up to 
$2,000.00 or a prison term of up to two years. 
1 Stat. 596 (1798). Feeling ran high against 
this legislation in many of the states, it being 
regarded as a “completely unwarranted usurpa- 
tion of governmental power” both in terms of 
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power delegated to Congress and the limita- 
tions of the First Amendment. In the states of 
Virginia and Kentucky it was determined that 
a positive stand should be taken against the 
Alien and Sedition Acts. The result was the 
famous Kentucky and Virginia Resolutions of 
1798 and 1799. 

In Virginia, James Madison, prominent in the 
Convention which drafted the Federal Consti- 
tution and later President of the United States, 
as a member of the Virginia General Assembly 
drafted the Resolution which passed the Vir- 
ginia House of Delegates December 21, 1798. 
In Kentucky the legislature turned (on an an- 
onymous basis) to the then Vice-President of 


which defines them; and that indications have 
appeared of a design to. expound certain gen- 
eral phrases (which having been copied from 
the very limited grant of powers in the former 
articles of confederation were the less liable 
to be misconstrued) so as to destroy the 
meaning and effect of the particular enumera- 
tion, which necessarily explains and limits 
the general phrases; and so as to consolidate 
the States by degrees into one sovereignty, 
the obvious tendency and inevitable conse- 
quence of which would be, to transform the 
present republican system of the United 
States, into an absolute, or at best a mixed 
monarchy.” 


The next two paragraphs were aimed directly 


the United States under President John Adams at the Alien and Sedition Acts and charged 
—Thomas Jefferson. Jefferson’s resolution passed directly that they were “expressly and positively 
the Kentucky Assembly November 16, 1798. A forbidden” by the Constitution, and that it 
second Kentucky Resolution, also by the same | would show inconsistency and degeneracy if 
author, issued a year later in the form of re- _ the State were indifferent to “this most palpable 
buttal argument after the first Kentucky Resolu- violation.” ‘ 





tion and the Virginia Resolution had received 
violent criticism in the form of reply resolutions 
from other states dominated by the Federalist 
Party. 

The following excerpts from these Resolu- 
tions give the basic doctrine of interposition in 
its initial statement: 


“That this Assembly most solemnly declares 
a warm attachment to the Union of the States, 
to maintain which, it pledges its powers; and 
that for this end, it is their duty, to watch 
over and oppose every infraction of those 
principles, which constitute the only basis 
of that Union, because a faithful observance 
of them can alone secure its existence, and 
the public happiness. 


“That this Assembly doth explicitly and per- 
emptorily declare that it views the powers of 
the Federal Government as resulting from 
the compact, to which the States are parties, 
as limited by the plain sense and intention 
of the instrument constituting that compact: 
and that in case of deliberate, palpable and 
dangerous exercise of other powers not 
granted by the said compact, the States who 
are parties have the right, and are in duty 
bound, to interpose for arresting the progress 
of evil, and for the maintaining, within their 
respective limits, the authorities, rights, and 
liberties appertaining to them. 


“That the General Assembly doth also express 
its deep regret, that a spirit has, in sundry 
instances, been manifested by the Federal 
Government, to enlarge its power. by forced 
constructions of the constitutional charter 


“That the good people of this Commonwealth, 
having ever felt and continuing to feel the 
most sincere affection for their brethren of 
the other States, the truest anxiety for estab- 
lishing and perpetuating the union of all, 
and the most scrupulous fidelity to that Con- 
stitution which is the pledge of mutual friend- 
ship, and the instrument of mutual happiness: 
the General Assembly doth solemnly appeal 
to the like dispositions of the other States, in 
confidence that they will concur with this 
Commonwealth in declaring, as it does hereby 
declare, that the acts aforesaid are unconsti- 
tutional, and that the necessary and proper 
measures will be taken by each for co-opera- 
ting with this State, in maintaining unim- 
paired the authorities, rights, and liberties, 
reserved to the States respectively, or to the 
people.” 


In conclusion, the. Resolution asked that the 


Governor transmit copies to other state execu- 
tives for their state legislatures and that copies 
be furnished to the state’s senators and repre- 
sentatives in the Congress of the United States.’ 


7. For the full text of the Virginia Resolution, and 


of the Kentucky Resolution next discussed, see 4 
Elliot, Debates in the Several States Conventions 
of the Adoption of the Federal Constitution, at 
pages 528 and 540, 5 volumes, 1836-1845, here- 
inafter cited as “5 Elliot’s Debates (page). These 
resolutions and other related materials are reprinted 
in full in special supplement, compiled from the 
editorial pages of the Richmond News Leader, 
under the editorship of James Jackson Kilpatrick, 
which supplement _ is ing widely circulated 
throughout the Southern states in connection with 
protests against the School Segregation Cases. 
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The Kentucky Resolution used substantially 
the same ideas. Its language, however, was even 
more strongly directed toward the “rights of 
the states.” 


“I. Resolved, that the several states compos- 
ing the United States of America are not 
united on the principle of unlimited submis- 
sion to their General Government; but that by 
compact under the style and title of a Con- 
stitution for the United States and of amend- 
ments thereto, they constituted a general 
government for special purposes, delegated 
to that government certain definite powers, 
reserving each State to itself, the residuary 
mass of right to their own self Government; 
and that whensoever the General Government 
assumes undelegated powers, its acts are un- 
‘authoritative, void, and of no force.” 

“That to this compact each State acceded as 
a State, and is an integral party, its co-states 
forming as to itself the other party.” 

“That the Government created by this com- 
pact was not made the final judge of the 
extent of the powers delegated to itself, since 
that would have made its discretion, and not 
the constitution, the measurer of its powers; 
but that as in all other cases of compact 
among parties having no common judge, each 
party has an equal right to judge for itself, 
as well, of infractions as of the mode and 
measures of redress .. .” 


Other States Reply 


The passing of the Virginia and Kentucky 
resolutions apparently found little approval at 
the time with their sister states. Heated replies, 
also in the form of resolutions from the legisla- 
tures of Delaware, Rhode Island, Massachusetts, 
New York, Connecticut, New Hampshire and 
Vermont were received by. the Kentucky and 
Virginia legislatures pointedly rejecting the 
doctrine. See Swisher, American Constitutional 
Development 94 (1943). Each reply steadfastly 
maintained that the federal government was 
supreme, and that no power rested in the state 
to nullify a federal law. Other Southern states 
took no positive action of any kind. 

In Virginia the reply resolutions were re- 
ferred to a committee of the House of Delegates 
under the leadership of James Madison. In 
1799 Madison, after committee appraisal of the 
replies, brought in a report. The committee in 
no way retreated from the stand taken in the 
original resolutions. 

“It Appears to your committee to be a plain 

principle, founded in common sense, illus- 

trated by common practice, and essential to 


the nature of compacts, that where resort can 
be had to no tribunal superior to the au- 
thority of the parties, the parties themselves 
must be made the rightful judges, in the last 
resort, whether the bargain has been pursued 
or violated. 
“The Constitution of the United States was 
formed by the Sanction of the States, given 
by each in its sovereign capacity. It adds to 
the stability and dignity, as well as to the 
authority of the Constitution, that it rests on 
this legitimate and solid foundation. 
“The States, then, being the parties to the 
constitutional compact, and in their sovereign 
capacity, it follows of necessity that there 
can be no tribunal above their authority to 
decide, in the last resort, whether the com- 
pact made by them be violated; and, conse- 
quently, that, as the parties to it, they must 
decide themselves, in the last resort, such 
questions as may of sufficient magnitude to 
require their interposition.” 

The committee further reported, “that you 
do not interpose in a hasty manner or on doubt- 
ful and inferior occasions. ... It is always laid 
down that the breach must be wilful and ma- 
terial to justify an application of the rule. The 
Resolution has, accordingly, guarded against any 
apprehension of its object, by expressly requir- 
ing for such an interposition . . . the case of a 
deliberate, palpable, and dangerous breach of 
the Constitution by the exercise of powers not 
granted by it.” (This Committee Report ap- 
pears on Editorial Page of the Richmond News 
Leader for Tuesday, November 22, 1955). 

Some of the reply resolutions had stated that 
there was no need for state interposition as the 
interpretation of the Constitution should be left 
in the hands of the Supreme Court. (Lower 
federal courts had in fact upheld as valid the 
Alien and Sedition Acts, with Supreme Court 
justices sitting on circuit.) The political forces 
of the time, however, had aimed their attack 
on Congress for passing the law. (The Supreme 
Court had not yet decided Marbury v. Madison, 
with its holding of a power in the Court to de- 
clare an Act of Congress unconstitutional.) To 
this contention, Madison, reporting for the Vir- 
ginia Committee, answered, “. . . The resolution 
supposes that dangerous powers not delegated, 
may not only be usurped and executed by the 
other departments but that the judicial depart- 
ment may also exercise or sanction dangerous 
powers beyond the grant of the Constitution.” 
Madison went on to add that the ultimate right 
of interpretation in such cases then lay with the 
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states as contracting parties. See the more 
complete quotation in this respect under Section 
Ill. 


In Kentucky the reply resolutions brought 
forth a second Kentucky resolution also written 
by Thomas Jefferson. The second resolution 
reiterated the Constitutional stand taken by the 
first in even stronger language as indicated by 
the two following excerpts: 


“That the several states who formed that 
instrument, being sovereign and independent 
have the unquestionable right to judge its 
infraction; and, that a nullification of those 
sovereignties of all unauthorized acts done 
under color of that instrument, is the rightful 
remedy.” 
“That this Commonwealth does, under the 
most deliberate reconsideration, declare, that 
the said Alien and Sedition Laws are, in their 
opinion, palpable violations of the said Con- 
stitution; and, however cheerfully it may be 
disposed to surrender its opinion to a majority 
of its sister States, in matters of ordinary or 
doubtful policy, yet, in momentous regula- 
tions like the present, which so vitally wound 
the best rights of the citizens, it would con- 
sider a silent acquiescence as highly criminal: 
“That, although this Commonwealth, as a 
party to the Federal compact, will bow to 
the laws of the Union, yet it does, at the same 
time, declare, that it will not now, or ever 
hereafter, cease to oppose, in a constitutional 
manner, every attempt, at what quarter so 
ever offered, to violate that compact: 

“And finally, in order that no pretext or argu- 

ments may be drawn from a supposed acqui- 

escence, on the part of this Commonwealth, 
in the constitutionality of those laws, and be 
thereby used as precedents for similar future 
violations of the Federal compact, this Com- 
monwealth does now enter against them its 
solemn PROTEST.” See 4 Elliot's Debates, 

544, for full text. 

The Kentucky Resolution closed with a call 
to the other states to “view this as seizing the 
rights of the States and consolidating them in 
the hands of the General Government with a 
power assumed to bind the States . . .” 

From these famous resolutions the political 
theories underlying the doctrine of interposition 
are evident. These may be summarized as fol- 
lows: (1) The federal government is limited 
in its power. (2) Federal power is non-existent 
except as it is set forth in the Constitution, a 
compact entered into by the states. (3) Each 
state is a sovereign party to the compact, and 
as to it, the other states form the other con- 


tracting party. (4) The federal government is 
not the exclusive final judge of the extent of 
the powers delegated to it since this would 
make its discretion and not the Constitution the 
measure of its powers. (5) Since there is no 
common judge, each party has the right to judge 
for itself what shall constitute an infraction of 
the compact. (6) A state will not undertake 
to judge the legality of federal government 
action in every incidental detail, but where the 
breach of contract is “deliberate, palpable and 
dangerous” the state has a right and a duty 
to interpose ‘ts sovereignty between the act of 
the federal government and the citizens of the 
state and to nullify the federal action. (7) 
Such interposition might take several forms, 
depending upon the exigencies of the circum- 
stances. (8) One such form might be to call 
for the submission to the states of an amend- 
ment to the Constitution authorizing the alleged 
improper assertion of federal power. (9) If 
such an amendment failed of ratification by the 
three-fourths of the states, then the action 
would be nullified as an act of usurpation not 
warranted by the Constitution. The current 
interposition resolutions and the discussions in 
the press accompanying them show these ideas 
are still regarded by many as incorporating the 
proper principles of governmental power and 
relationships. 

It is interesting to note that Jefferson never 
admitted drafting the Kentucky resolutions un- 
til papers revealed the fact after his death, 
although at the time he was generally thought 
to be the author. Madison apparently retreated 
from his stand as taken in the Virginia resolu- 
tion to some extent in a report to the Virginia 
Assembly in 1800 where he concluded a discus- 
sion of the right of interposition in this note, 
“The declarations (by interposition resolution) 
in such cases are expressions of opinion, unac- 
companied with any other effect than what 
they may produce on opinion by exciting re- 
flection. The exposition of the judiciary, on the 
other hand, are carried into immediate effect 
by force.”® 


The quotation under Section III, “Judicial 
Power” of this study from Madison in 1833 
appears to show a change of position on his part 


. as to the status of Federal judicial power. 


Political developments prevented a test of the 
doctrine in connection with these resolutions of 


8. As quoted in Corwin, National Power and State In- 
terposition, 10 Micu.L.Rev. 535, 545-546 (1912). 
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Virginia and Kentucky. In 1800 Adams was 
swept out of office and Thomas Jefferson, the 
confirmed states-righter, took his place. The 
Alien and Sedition Acts by their own terms 
expired in 1801, and under the new adminis- 
tration there was no thought of re-enactment. 
However, John Marshall, a Federalist, was ap- 
pointed ‘Chief, Justice of the Supreme Court 


as one of the last official acts of President 
Adams. Jefferson probably regarded him as his 
greatest problem and Marshall was constantly 
at odds with President Jefferson’s states-rights 
ideas. As Beveridge puts it, “The American 
nation was his dream; and to the realization 
of it he consecrated his life.” 4 Beveridge, The 
Life of John Marshall, 472 (1919). 


VI. Supreme Court Power to Invalidate Legislation 


One of the last acts of President Adams had 
been to appoint a number of minor judiciary, 
including William Marbury as justice of the 
peace for the District of Columbia. The Jeffer- 
son administration refused to issue Marbury 
his commission, and he then brought an original 
action in the United States Supreme Court for 
a mandamus against Madison, then Secretary 
of State, to compel issuance of the certificate. 
These facts led to what is regarded as the 
fundamental decision in the field of American 
Constitutional Law. Marbury v. Madison, 5 
U.S. (1 Cranch) 187, 2 L.Ed. 60 (1808), de- 
cided in the spring of 1803, held that the Su- 
preme Court of the United States had the power 
to declare an Act of Congress unconstitutional. 
Chief Justice Marshall rendered the opinion of 
the court, holding first that Marbury had a 
“vested Legal right” to his commission, secondly 
that the laws of the United States afforded a 
proper remedy, but thirdly that an original ac- 
tion in the Supreme Court, as provided under 
the Judiciary Act, passed by Congress in 1789, 
was not authorized by the Constitution. 


Chief Justice Marshall declared, “[T]he ju- 
dicial power of the United States is extended to 
all cases arising under the constitution. Could 
it be the intention of those who gave this power, 
to say that in using it the Constitution should 
not be looked intdé? That a case arising under 
the Constitution should be decided without ex- 
amining the instrument under which it rises? 
This is too extravagant to be maintained.” 1 
Cranch 178. And... “a law repugnant to the 
Constitution is void; and that courts, as well as 
other departments, are bound by that instru- 
ment.” 1 Cranch 180. And, “it is emphatically 
the province and duty of the judicial department 
to say what the law is.” 1 Cranch 176. 

The phase of Marbury v. Madison for which 
it is now considered important did not occasion 
much comment at the time. Even the more 


extreme Republican papers of the time did not 
condemn this aspect of the decision, but rather 
admitted that such a power lay with the court. 
Some asserted that a like power lay with the 
President so that he too might refuse to carry 
out a legislative enactment on the grounds that 
he considered it unconstitutional. Jefferson did 
not contest the proposition that the court had 
the power to declare the Congressional act un- 
constitutional. He and other Republicans had 
contended for the exercise of such power against 
the Alien and Sedition Laws. However, he did 
greet the decision with hostility because he 
considered much of the opinion in the case 
to be an effort by Marshall to intrude into 
cabinet affairs and to dictate how he should 
exercise his Presidential powers. 


State Statute Unconstitutional 


Seven years later, in 1810, the Supreme Court 
declared a state statute unconstitutional for the 
first time in Fletcher v. Peck, 10 U.S. (6 Cranch) 
87, 8 L.Ed. 162 (1810). The Georgia legisla- 
ture in 1794 had voted to sell state lands to 
private companies. With a single exception 
every member of the legislature had an interest 
in the companies. Throughout the state the 
public was aroused and the voters promptly 
chose a new legislature which immediately 
passed an act rendering the former sale “null 
and void.” In the meantime, however, the land 
companies were reselling the land to purchasers 
“in good faith.” While Fletcher v. Peck had 
some aspects of a feigned suit, the controversy 
arose when Peck (who had acquired title from 
a land company) covenanted that the State of 
Georgia had good title in 1795 and that the 
subsequent act of the new Georgia legislature 
had in no way impaired that title. In 1810 the 
Supreme Court held that the second act of the 
Georgia legislature was invalid as being in 
conflict with either “general principles com- 
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mon to free institutions” or the provision of 
the Constitution prohibiting states to pass any 
law impairing the obligation of contracts. Chief 
Justice Marshall for the court, stated: “But 
Georgia cannot be viewed as a single, uncon- 
nected sovereign power, on whose legislature 
no other restrictions are imposed than may be 
found in its own constitution. She is a part 
of a large empire; she is a member of the 
American union; and that union has a constitu- 
tion the supremacy of which all acknowledge, 
and which imposes limits to the legislatures of 
the several states, which none claim a right to 
pass. The Constitution of the United States 
declares that no state shall pass any bill of at- 
tainder, ex post facto law, or law impairing the 
obligation of contracts.” 6 Cranch 135. 


Meets With Protest 


It was only natural that this decision was 
met with much protest by the people of Geor- 
gia. A Georgia congressman delivered a speech 
in the House of Representatives to the effect 
that the decision was “shocking to every free 
government and sapping the foundations of all 
our Constitutions.” Outside the state of Georgia 
public opinion was not hostile, and “the fact 
that a law of a State had for the first time been 
declared invalid by the court impressed upon 
the public mind the important part which that 
tribunal was to play in the development of the 
Government.” 1 Warren, 399. 


Vil. Federal Judicial Power and State Court Proceedings 


A. PENNSYLVANIA 


Meanwhile other events were taking place in 
the history of the United States that raised 
issues pertinent to an understanding of the doc- 
trine of interposition. In the Judiciary Act of 
1789 Congress had provided for the jurisdiction 
of the various federal courts, including for cer- 
tain cases removed from state courts and for 
review in the Supreme Court of the highest 
state court decisions under certain circum- 
stances. In 1798 Chief Justice McKean of the 
Pennsylvania Supreme Court, a leading Anti- 
Federalist, questioned the validity of such au- 
thority in the federal judiciary, Respublica v. 
Cobbett, 8 Dall. 467, 1 L.Ed. 683. William 
Cobbett, an extreme Federalist, had been in- 
dicted for libel in a state court in Pennsylvania. 
Cobbett sought removal to the federal courts, 
alleging that a federal question was involved. 
Chief Justice McKean of the Pennsylvania Su- 
preme Court in denying the removal, asserted 
that the Constitution was “a league of treaty 
made by individual States, as one party, and all 
the States, as another party.” He added that 
just as two nations, when differing under a 
treaty, must seek arbitration and mediation, so 
must the federal government arbitrate with the 
States, each of which has the right to its own 


interpretation of the Constitution. He added, 


“there is no provision in the Constitution that in 
such a case the Judges of the Supreme Court 
of the United States shall control and be con- 
clusive; neither can the Congress by a law 


confer that power. There appears to be a 
defect in this matter; it is a casus omissus which 
ought in some way to be remedied. . . . That 
remedy must be found in an Amendment to the 
Constitution.” 3 Dall. 474. See 1 Warren 368 
This case never reached the Supreme 
Court of the United States and the issues and 
controversy surrounding it died with the fall of 
the Federalist Party in 1800. In any event, the 
United States Government took no official action. 


Conflict With State 


In 1807 Pennsylvania also became involved 
in another serious clash with the federal gov- 
ernment. In Huidekoper’s Lessees v. Douglass, 
7 U.S. (8 Cranch) 1, 2 L.Ed. 347 (1805), the 
Supreme Court upheld interests in lands con- 
trary to those asserted by that state. The de- 
cision so aroused the legislature of Pennsylvania 
that it passed a resolution declaring the state 
itself was the real party in interests in the suit 
and: “[Pennsylvania] . . . solemnly protests 
against and positively denies the right of any 
Court of the United States to take cognizance 
of or exercise any jurisdiction touching any 
suit or action brought or that may be brought.” 
However, the resolution failed of enactment. 
Thomas McKean, recently promoted from Chief 
Justice to the Governor of the state, vetoed it, 
stating, “a just sense of law and order would 
seem to prescribe an acquiescence in that judg- 
ment.” 1 Warren 369-370. 
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United States v. Peters 


There were other protests in Pennsylvania 
against alleged unconstitutional exercise of 
power by the judicial department of the federal 
government. Cases early in 1809 brought forth 
renewed angry outbursts and greater emphasis 
in legislative discussion on the sovereign rights 
of the states. The Supreme Court decided in 
United States v. Peters, 9 U.S. (5 Cranch) 115, 
8 L.Ed. 53 (1809) that a mandamus should 
issue against Judge Peters to take steps to satis- 
fy a judgment in a prize case, involving the 
sloop Active. The Pennsylvania legislature had 
defied the judgment of the lower federal court. 
This case may very well be regarded as one 
in which the Supreme Court passed directly 
upon an instance of state interposition. The 
report sets out in full a resolution enacted by 
the General Assembly of Pennsylvania which 
recites the facts involved in the litigation, asserts 
a duty in the legislature to declare that the 
jurisdiction entertained by Judge Peters as the 
United States District Court in the case was 
“illegally usurped and exercised”, and that “the 
jurisdiction and decree of the said Richard 
Peters hereon were entertained and made in 
manifest opposition to, and violation of, the last 
amendment of the Constitution of the United 
States . . . and ought not to be supported or 
obeyed.” Chief Justice Marshall’s opinion points 
out that Judge Peters was ordered to take steps 
to execute the judgment previously entered or 
to show cause for not so doing, and then states: 

“The cause shown is an act of the legisla- 
ture of Pennsylvania, passed subsequent to 
the rendition of his sentence. This act author- 
izes and requires the governor to demand, for 
the use of the state of Pennsylvania, the 
money which had been decreed to Gideon 

Olmstead and others. . . . This act further 

authorizes and requires the governor to use 

any further means he may think necessary for 
the protection of what it denominates ‘the 
just rights of the state,’ and also to protect 

. . . against any process whatever, issued out 

of any federal court, in consequence of their 

obedience to the requisition of the said act. 

“If the legislatures of the several states may, 
at will, annul the judgments of the courts of 
the United States, and destroy the rights ac- 
quired under those judgments, the constitu- 
tion itself becomes a solemn mockery; and 
the nation is deprived of the means of en- 
forcing its laws by the instrumentality of its 
own tribunals. So fatal a result must be de- 
precated by all; and the people of Pennsy]l- 


vania, not less than the citizens of every 
other state, must feel a deep interest in 
resisting principles so destructive of the 
Union, al in averting consequences so fatal 
to themselves. 

“The act in question does not, in terms, 
assert the universal right of the state to inter- 
pose in every case whatever; but assigns, as 
a motive for its interposition in this particular 
case, that the sentence, the execution of which 
it prohibits, was rendered in a cause over 
which the federal courts have no jurisdiction. 

“If the ultimate right to determine the juris- 
diction of the courts of the Union is placed 
by the constitution in the several state legis- 
latures, then this act concludes the subject; 
but if that power necessarily resides in the 
supreme judicial tribunal of the nation, then 
the jurisdiction of the district court of Penn- 
sylvania, over the case in which that juris- 
diction was exercised, ought to be most de- 
liberately examined; and the act of Pennsyl- 
vania; with whatever respect it may be 
considered, cannot be permitted to prejudice 
the question.” 5 Cranch 135, 136. 


“Pennsylvania Rebellion” 


What ensued from the foregoing decision has 
been called the Pennsylvania Rebellion. After 
the decision in United States v. Peters was an- 
nounced the governor of Pennsylvania sent a 
message to the legislature stating his intention 
to prevent enforcement of the court’s decree by 
calling out the state militia and asking for legis- 
lation. The legislature responded with defiant 
resolutions containing “a most extreme state- 
ment of States-rights and Nullification” and spe- 
cifically denying the power of the Supreme 
Court to adjudicate on the rights of the state. 
(The funds involved in the litigation having 
been paid into the hands of the state treasurer 
by command of the legislature). When the 
federal marshal sought to serve process in con- 
nection with the enforcement of the decree he 
was met with the armed resistance of state 
troops. 

The Federal Grand Jury indicted the com- 
mander of the state militia and he was ordered 
arrested. The governor wrote to President Mad- 
ison for assistance in adjusting the situation, 
transmitting the resolutions of the legislature 
and expressing hope that the President would 
“justly discriminate between opposition to the 
Constitution and laws of the United States and 
that of resisting the decree of a Judge founded 

. On a usurpation of power’. Madison, then 
only a few months in office, replied: “The ex- 
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ecutive is not only unauthorized to prevent the 
execution of a decree sanctioned by the Su- 
preme Court of the United States, but is ex- 
pressly enjoined by statute, to carry into effect 
any such decree, where opposition may be made 
to it.” 1 Warren, 382. The troops were with- 
drawn, the Court decree was enforced, the gen- 
eral of the state militia was convicted of resist- 
ing the laws of the United States, sentenced to 
fine and imprisonment, the sentence being re- 
mitted within a month by President Madison. 


Amendment Sought 


The Pennsylvania legislature passed one reso- 
lution, calling for an amendment to the Consti- 
tution to establish an “impartial tribunal to de- 
termine disputes between the General and State 
Governments”. The resolution was received 
with no favor, however, outside of New Eng- 
land, and vigorous replies were sent in return 
to Pennsylvania in the form of resolutions from 


Tennessee, Kentucky, New Jersey, Maryland, 
Ohio, Georgia, North Carolina, Virginia, and 
even from New Hampshire and Vermont. Vir- 
ginia referred specifically to the adequacy of 
the existing Supreme Court to perform this 
function. 


The foregoing Pennsylvania episode (and 
others) led Charles Warren to say, “Throughout 
American history, devotion to States-Rights and 
opposition to the jurisdiction of the Federal 
Government and the Federal Judiciary, whether 
in the South or in the North, has been based, 
not so much on dogmatic, political theories or 
beliefs, as upon the particular economic, poli- 
tical, or social legislation which the decisions 
of the Court happened to sustain or overthrow. 
No State and no section of the Union has found 
any difficulty in adopting or opposing the States- 
Rights Theory, whenever its interests lay that 
way.” 1 Warren, 388. 


B. VIRGINIA AND THE SUPREME Court's APPELLATE JURISDICTION 


In Fairfax’s Devisee v. Hunter's Lessee, 11 
U.S. (7 Cranch) 603, 3 L.Ed. 458 (1818) the 
Supreme Court had reversed the Court of Ap- 
peals of Virginia, holding that under treaty the 
title of Fairfax in certain lands in Virginia pre- 
vailed over one claiming under a state confis- 
cation statute. The Virginia Court of Appeals 
answered the Supreme Court’s mandate with 
an unequivocal denial of its authority: “The 
court is unanimously of opinion that the ap- 
pellate power of the Supreme Court of the 
United States does not extend to this court 
under a sound construction of the Constitution 
of the United States; that so much of the 25th 
section of the act of Congress, [Judiciary Act of 
1789] as extends the appellate jurisdiction of 
the Supreme Court to this court, is not in pur- 
suance of the Constitution of the United States.” 
Hunter v. Martin, 18 Va. (4 Munf.) 1 (1815). 
“We are required as State judges, to enter up 
a judgment not our own but dictated and pre- 
scribed to us by another court . . . But before 
one Court can dictate to another, the judgment 
it shall pronounce, it must bear to that other 
the relation of an appellate court . . . But one 
Court cannot be correctly said to be superior 
to another, unless both of them belong to the 
same sovereignty . . . The Courts of the United 
States, belonging to one sovereignty, cannot be 
appellate courts in relation to the State Courts 
which belong to a different sovereignty—and 


of course, their commands or instructions im- 
pose no obligations.” 


Appellate Jurisdiction Upheld 


The writ of error from the highest court of 
Virginia came back to the Supreme Court on 
this refusal to obey the mandate under the style 
of Martin v. Hunter's Lessee, 14 US. (1 
Wheat.) 304, 4 L.Ed. 97 (1816). Chief Justice 
Marshall not sitting, Justice Story delivered the 
opinion of the Court upholding the validity of 
the grant of appellate jurisdiction over state 
court cases to the Supreme Court. The opinion 
contains much that is relevant to a study of the 
doctrine of interposition. 


“The constitution of the United States was 
ordained and established, not by the states 
in their sovereign capacities, but emphatically, 
as the preamble of the constitution declares, 
by the People of the United States. There 
can be no doubt, that it was competent to the 
people to invest the general government with 
all the powers which they might deem proper 
and necessary; to extend or restrain these 
powers according to their own good pleasure, 
and to give them a paramount and supreme 
authority. As little doubt can there be, that 
the people had a right to prohibit to the 
states the exercise of any powers which were, 
in their judgment, incompatible with the 
objects of the general compact; to make the 
powers of the state governments, in given 
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cases, subordinate to those of the nation, or to 
reserve to themselves those sovereign authori- 
ties which they might not choose to delegate 
to either. The constitution was not, therefore, 
necessarily carved out of existing state sover- 
eignties, nor a surrender of powers already 
existing in state institutions, tor the powers 
of the states depend upon their own consti- 
tutions; and the people of every state had the 
right to modify and restrain them, according 
to their own views of policy or principle. On 
the other hand, it is perfectly clear, that the 
sovereign powers vested in the state govern- 
ments, by their respective constitutions, re- 
mained unaltered and unimpaired, except so 
far as they were granted to the government 
of the United States. These deductions do 
not rest upon general reasoning, plain and 
obvious as they seem to be. They have been 
positively recognized by one of the articles 
in amendment of the constitution, which de- 
clares, that ‘the powers not delegated to the 
United States by the constitution, nor pro- 
hibited by it to the states, are reserved to the 
states respectively, or to the people.” 1 
Wheat. 324, 325. 


“But it is plain, that the framers of the 
constitution did contemplate that cases within 
the judicial cognizance of the United States, 
not only might, but would, arise in the state 
courts, in the exercise of their ordinary juris- 
diction. With this view, the sixth article de- 
clares, that ‘this constitution, and the laws of 
the United States which shall be made in 
pursuance thereof, and all treaties made, or 
which shall be made, under the authority of 
the United States, shall be the supreme law 
of the land, and the judges in every state shall 
be bound thereby, any thing in the constitu- 
tion or laws of any state to the contrary not- 
withstanding.’ It is obvious, that this obliga- 
tion is imperative upon the state judges, in 
their official, and not merely in their private, 
capacities. From the very nature of their 
judicial duties they would be called upon to 
pronounce the law applicable to the case in 
judgment. They were not to decide merely 
according to the laws or constitution of the 
state, but according to the constitution, laws 
and treaties of the United States—the supreme 
law of the land.” 1 Wheat 340. 


“It has been argued that such an appellate 
jurisdiction over state courts is inconsistent 
with the genius of our governments, and the 
spirit of the constitution. That the latter was 
never designed to act upon state sovereign- 
ties, but only upon the people, and that if 
the power exists, it will materially impair the 
sovereignty of the states, and the independ- 


RACE RELATIONS LAW REPORTER 


ence of their courts. We cannot yield to the 
force of this reasoning; it assumes principles 
which we cannot admit, and draws conclu- 
sions to which we do not yield our assent. 


“It is a mistake, that the constitution was 
not designed to operate upon states, in their 
corporate capacities. It is crowded with pro- 
visions which restrain or annul the sovereignty 
of the states in some of the highest branches 
of their prerogatives. The tenth section of 
the first article contains a long list of disabil- 
ities and prohibitions imposed upon the 
states. Surely, when such essential portions 
of state sovereignty are taken away, or pro- 
hibited to be exercised, it cannot be correctly 
asserted that the constitution does not act 
upon the states. The language of the consti- 
tution is also imperative upon the states as 
to the performance of many duties. It is im- 
perative upon the state legislatures to make 
laws prescribing the time, places, and manner 
of holding elections for senators and repre- 
sentatives, and for electors of president and 
vice-president. And in these, as well as some 
other cases, congress have a right to revise, 
amend or supersede the laws which may be 
passed by state legislatures. When, there- 
fore, the states are stripped of some of the 
highest attributes of sovereignty, and the 
same are given to the United States; when the 
legislatures of the states are, in some respects, 
under the control of congress, and in every 
case are, under the constitution, bound by the 
paramount authority of the United States; 
it is certainly difficult to support the argu- 
ment that the appellate power over the deci- 
sions of state courts is contrary to the genius 
of our institutions. The courts of the United 
States can, without question, revise the pro- 
ceedings of the executive and legislative au- 
thorities of the states, and if they are found 
to be contrary to the constitution, may declare 
them to be of no legal validity. Surelv the 
exercise of the same right over judicial tri- 
bunals is not a higher or more dangerous act 
of sovereign power.” 1 Wheat. 342-344. 


“On the whole, the court are of opinion, 
that the appellate power of the United States 
does extend to cases pending in the state 
courts; and that the 25th section of the iudi- 
ciary act, which authorizes the exercise of this 
jurisdiction in the specified cases, by a writ 
or error, is supported by the letter and spirit 
of the constitution. We find no clause in that 
instrument which limits this power; and we 
dare not interpose a limitation where the 
people have not been disposed to create one. 


“Strong as this conclusion stands upon the 
general language of the constitution, it may 
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still derive support from other sources. It is 
an historical fact, that this exposition of the 
constitution, extending its appellate power to 
state courts, was, previous to its adoption, 
uniformly and publicly avowed by its friends, 
and admitted by its enemies, as the basis of 
their respective reasonings, both in and out 
of the state conventions. It is an historical 
fact, that at the time when the judiciary act 
was submitted to the deliberations of the first 
congress, composed, as it was, not only of 
men of great learning and ability, but of men 
who had acted a principal part in framing, 
supporting, or opposing that constitution, the 
same exposition was explicitly declared and 
admitted by the friends and by the opponents 
of that system. It is an historical fact, that 
the supreme court of the United States have, 
from time to time, sustained this appellate 
jurisdiction in a great variety of cases, brought 
from the tribunals of many of the most im- 
portant states in the Union, and that no state 
tribunal has ever breathed a judicial doubt 
on the subject, or declined to obey the man- 


date’ of the supreme court, until the present 
occasion. This weight of contemporaneous 
exposition by all parties, this acquiescence of 
enlightened state courts, and these judicial 
decisions of the supreme court through so 
long a period, do, as we think, place the doc- 
trine upon a foundation of authority which 
cannot be shaken, without delivering over the 
subject to perpetual and irremediable doubts.” 
1 Wheat. 351-352. 


Compliance was secured in this case by di- 
recting the mandate to the trial court in Vir- 
ginia. 


The validity of a similar power in the Su- 
preme Court to review the action of the highest 
State Court in a criminal proceeding was es- 
tablished in 1821 in Cohens v. Virginia, 19 US. 
(6 Wheat.) 264, 5 L.Ed. 257 (1821). This deci- 
sion likewise involved a thoroughgoing. con- 
sideration of state sovereignty under the United 
States Constitution. 


VIll. New England and States-Rights (1807-1815) 


It has been observed that Marshall’s opinion 
in United States v. Peters discussed above was 
directed to Massachusetts no less than to Penn- 
sylvania (1 Warren, 376), and the litigation in 
Martin v. Hunter's Lessee was also affected by 
political developments in the New England area. 
Beginning with fears of southern and western 
expansion associated with Jefferson’s Louisiana 
Purchase and culminating in resentment against 
the Embargo Acts, there grew in the New Eng- 
land States a sentiment for dissolution of the 
Union and the establishment of a northern con- 
federation. 1 Warren, 321. By 1808 it could 
be said: “New England had become the seat 
of the most extreme States-Rights doctrine. 
Every attack which Virginia had made, from 
1798 to 1800, upon the Alien and Sedition Laws 
was now re-echoed in Massachusetts and Con- 
necticut. The most radical doctrines advanced 
in the Virginia-Kentucky resolutions of 1798- 
1799 were adopted and strengthened. Jeffer- 
son’s Own arguments as to the rights of a State 
and of the people to disregard unconstitutional 


laws were now turned against him”. 1 Warren - 


358. The protests in this instance were directed 
primarily against President Jefferson, not the 
judiciary (although federal courts. had upheld 
the Embargo Act as constitutional)—“we will 


not have our rights destroyed by the mad 
schemes of a Virginia philosopher.” (from the 
Boston Gazette as quoted in 1 Warren 359). 
New England senators and representatives up- 
held resistance views on the floor of the Senate 
and House: “I do believe that it is not only 
justifiable but a paramount duty to resist, when- 
ever the oppression becomes intolerable or un- 
constitutional measures . . . are attempted to be 
enforced”, said Senator James Lloyd of Massa- 
chusetts. (as quoted in 1 Warren 360) 


Strong Economic Ties 


‘These resistance and nullification sentiments 
grew out of the strong economic ties between 
the New England States and Great Britain and 
Canada, and the belief in those states that trade 
and commerce were vital to their interests. 
When the War of 1812 came the same senti- 
ments led to a refusal by these states to send 
state militia to the aid of the federal army. The 
General Court of Massachusetts announced the 
opinion that only the states had the power to 
decide whether or not conditions existed which 
justified the use of state militia by the federal 
government. The New England states con- 
tinued to carry on their trading with England 
and Canada during the war in the same manner 
as they had defied the Embargo Acts. “A series 
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of upwards of twenty cases, in which the [Su- 
preme] Court rigidly enforced the non-inter- 
course statutes and established the rules of law 
governing trading with the enemy, revealed the 
extent to which American citizens in the Eastern 
States were out of sympathy with the War of 
1812 and the multifold and variegated illegal 
devices by which they attempted to carry on 
commercial transactions with the enemy.” (1 
Warren 427) 


The New England protest over the war fin- 
ally culminated in the Hartford Convention ot 
1814-1815. Twenty six “wise men of the east” 
assembled at Hartford, Connecticut, in what 
was really a party meeting of the Federalists, 
for while the legislatures of many of the New 
England States had authorized the delegates, 
the votes had been over a strong minority in 
Massachusetts and Rhode Island. Vermont and 
New Hampshire were only represented in an 
irregular fashion. The Convention contained 
men such as former United States Senator Har- 
rison Grey Otis; George Cabot; Chauncey Good- 
rich, then lieutenant governor of the state of 
Connecticut; John Treadwell, who had served 
in the Continental Congress; Daniel Lyman, 
Chief Justice of the Rhode Island Supreme 
Court; David Daggart, United States Senator 
from Connecticut. 


Hartford Convention Report 


The meetings of the Convention were secret, 
a fact that later led to great criticism of the 
Convention. While no adequate minutes of 
the meeting were recorded, at the end of the 
session the Convention published a report of 
its recommendations. Apparently the report 
was a disappointment to some of the more ex- 
treme exponents of the convention, who had 
been outspoken in their wishes for the forma- 
tion of a Confederacy of the New England 
States and outright secession from the United 
States. While comparable to the Virginia and 
Kentucky resolutions of 1798 in purpose, the 
report of the Convention advocated amend- 


IX. State Attacks on 


When the application of the United States 
Bank for a new charter came before Congress 
in 1816 it developed into one of the most bitter 
political issues in the country’s history. It was 
re-chartered but the charges of lack of Federal 


ments to the Constitution as a method of cur- 
tailing the actions of the federal government. 
The report charged the federal government 
with a total lack of power to impress state mil- 
itia into federal service and to use the tax money 
gained from embargoes placed on New England 
ports to fight a war to which the states them- 
selves were opposed. Among the constitutional 
amendments called for were proposals to re- 
quire a two-thirds vote of both houses of Con- 
gress to admit new states, and a similar two- 
thirds vote of both houses to declare war. The 
resolution of the Convention on interposition is 
clear and unequivocal in its assertion of state 
power: “In cases of deliberate, dangerous, and 
palpable infractions of the Constitution, affect- 
ing the sovereignty of a State, and the liberties 
of the people, it is not only the right, but the 
duty of such State to interpose its authority for 
their protection, in the manner best calculated 
to secure that end. When emergencies occur 
which are either beyond the reach of judicial 
tribunals, or too pressing to admit of the delay 
incident to their forms, States which have no 
common umpire must be their own judges and 
execute their own decisions.” (As quoted in 
Richmond News Leader, November 28, 1955; 
see also Buckley, The Hartford Convention 
(1934) ). 


However, even before the last meeting of the 
Convention, the peace was signed at Ghent in 
December, 1814. The envoys of the Convention 
had no more than arrived in Washington when 
the news of the peace treaty rendered their 
mission largely without point. With peace came 
a strong wave of public opinion, headed by 
President Madison, against the Convention 
labeling it the “rebel Parliament” and bitterly 
criticizing it as an attempt at secession and a 
criminal conspiracy of treason. Perhaps the only 
result of the Convention was the complete an- 
nihilation from the American political scene of 
the Federalist party, for the Democrats were 
quick to brand the party with “attempted se- 
cession”. 


the United States Bank 


power to create such an instrumentality, which 
had accompanied its origin in 1791, were re- 
vived and widely held. There was no provision 
in the Constitution expressly providing any 
such powers. This factor plus evidences of fraud 
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and mismanagement resulted in the Bank being 
so hated in the South and West that many of 
the states passed statutes designed to cripple 
and curtail its operations. Such a statute was 
passed in Maryland providing for a tax on all 
notes by banks not chartered by the Maryland 
legislature. 

Admittedly the statute was aimed directly at 
the Bank of the United States. Maryland 
brought an action against the cashier of the 
Maryland branch of the United States Bank, for 
circulating an unstamped (as required by the 
Maryland statute) banknote, to recover the 
$100 penalty for this offense. The Maryland 
court upheld the Maryland tax and issued judg- 
ment for the plaintiff. Thus the famous case 
of McCulloch v. Maryland, 17 U.S. (4 Wheat.) 
316, 4 L.Ed. 579 (1819), came before the Su- 
preme Court by writ of error to the Court of 
Appeals of the State of Maryland. 


Power Questioned 


The case was designed to test the issue, “had 
Congress the constitutional power to incorporate 
the Bank of the United States, and if such 
power existed then did a Maryland law taxing 
the corporation thus created conflict with the 
provisions of the Constitution.” Chief Justice 
Marshall delivered the opinion of the court 
holding that Congress had implied power to 
charter the Bank and that the Maryland law 
was “contrary to the Constitution of the United 
States, and void.” 

In terms of the present discussion of inter- 
position it would be pertinent to examine in 
full the arguments of the distinguished counsel 
on both sides of this case as well as the com- 
plete text of the opinion. This is, of course, im- 
possible in this study. It may be observed that 
Luther Martin for Maryland used as his “last 
authority” reports from Marshall’s speeches in 
the Virginia debates on the adoption of the 
Constitution and that in William Pinkney’s ar- 
gument for the Bank according to Justice Story, 
“All the cobwebs of sophistry and metaphysics 
about State rights and state sovereignty he 
brushed away with a mighty besom.” (1 War- 
ren 508). The following excerpts from Mar- 
shall’s opinion are perhaps of major importance 
in considering the doctrine of interposition: 


“In discussing this question, the counsel — 


for the state of Maryland have deemed it of 
some importance, in the construction of the 
constitution, to consider that instrument not 
as emanating from the people, but as the act 


of. sovereign and independent states. The 
powers of the general government, it has been 
said, are delegated by the states, who aione 
are truly sovereign; and must be exercised 
in subordination to the states, who alone pos- 
sess supreme dominion. It would be difficult 
to sustain this proposition. The Convention 
which framed the constitution was indeed 
elected by the state legislatures. But the in- 
strument, when it came from their hands, 
was a mere proposal, without obligation, or 
pretensions to it. It was reported to the then 
existing congress of the United States, with a 
request that it might ‘be submitted to a con- 
vention of delegates, chosen in each state by 
the people thereof, under the recommendation 
of its legislature, for their assent and ratifica- 
tion.’ This mode of proceeding was adopted; 
and by the convention, by congress, and by 
the state legislatures, the instrument was sub- 
mitted to the people. They acted upon it in 
the only manner in which they can act safely, 
effectively and wisely, on such a subject, by 
assembling in convention. It is true they as- 
sembled in their several States—and where 
else should they have assembled? No political 
dreamer was ever wild enough to think of 
breaking down the lines which separate the 
states, and of compounding the American 
people into one common mass. Of conse- 
quence, when they act, they act in their 
states. But the measures they adopt do not, 
on that account, cease to be the measures of 
the people themselves, or become the meas- 
ures of the state governments. 

“From these conventions, the constitution 
derives its whole authority. The government 
proceeds directly from the people; is ‘or- 
dained and established’ in the name of the 
people; and is declared to be ordained, ‘in 
order to form a more perfect union, establish 
justice, insure domestic tranquility, and se- 
cure the blessings of liberty, to themselves 
‘and to their posterity. The assent of the 
states, in their sovereign capacity, is implied 
in calling a convention, and thus submitting 
that instrument to the people. But the people 
were at perfect liberty to accept or reject it; 
and their act was final. It required not the 
affirmance, and could not be negatived, by 
the state governments. The constitution, when 
thus adopted, was of complete obligation, 
and bound the state sovereignties . . .” 
Wheat. 402-404. 

“The government of the Union, then, 
(whatever may be the influence of this fact 
on the case), is, emphatically and truly, a 
government of the people. In form, and in 
substance, it emanates from them. Its powers 
are granted by them, and are to be exercised 
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directly on them, and for their benefit.” 4 
Wheat. 404. 


“In discussing these questions, the conflict- 
ing powers of the general and state govern- 
ments must be brought into view, and the 
supremacy of their respective laws, when they 
are in opposition, must be settled. 


“If any one proposition could command 
the universal assent of mankind, we might ex- 
pect it would be this—that the government 
of the Union, though limited in its powers, 
is supreme within its sphere of action. This 
would seem to result necessarily from its na- 
ture. It is the government of all; its powers 
are delegated by all; it represents all, and 
acts for all. Though any one State. may be 
willing to control its operations, no State is 
willing to allow others to control them. The 
nation, on those subjects on which it can 
act, must necessarily bind its component parts. 
But this question is not left to mere reason: 
the people have, in express terms, decided it, 
by saying, ‘this constitution, and the laws of 
the United States, which shall be made in 
pursuance thereof, shall be the supreme law 
of the land,’ and by requiring that the mem- 
bers of the state legislatures, and the officers 
of the executive and judicial departments of 
the states shall take the oath of fidelity to it. 
The government of the United. States, then, 
though limited in its powers, is supreme; and 
its laws, when made in pursuance of the con- 
stitution, form the supreme law of the land, 
‘anything in the constitution or laws of any 
state to the contrary notwithstanding.” 4 
Wheat. 405-406. 


“This great principle is, that the constitu- 
tion and the laws made in pursuance thereof 
are supreme; that they control the constitu- 
tion and laws of the respective States, and 
cannot be controlled by them. From this, 
which may be almost termed an axiom, other 
propositions are deduced as corollaries, on 
the truth or error of which, and on their ap- 
plication to this case, the cause has been sup- 
posed to depend. These are, Ist. That a 
power to create implies a power to preserve: 
2d. That a power to destroy, if wielded by a 
different hand, is hostile to, and incompatible 
with these powers to create and to preserve: 
8d. That where this repugnancy exists, that 
authority which is supreme must control, not 
yield to that over which it is supreme .. . It 
is of the very essence of supremacy to remove 
all obstacles to its action within its own 
sphere, and so to modify every power vested 
in subordinate pevnenectt, as to exempt its 
own operations from their own influence. This 


effect need not be stated in terms. It is so 


involved in the declaration of supremacy, so 

necessarily implied in it, that the expression 

of it could not make it more certain. We must 
therefore, keep it in view while construing 

the constitution.” 4 Wheat. 426-427. 

“The Court has bestowed on this subject 
its most deliberate consideration. The result 
is a conviction that the states have no power, 
by taxation or otherwise, to retard, impede, 
burden, or in any manner control, the opera- 
tions of the constitutional laws enacted by 
congress to carry into execution the powers 
vested in the general government. This is, 
we think, the unavoidable consequence of 
that supremacy which the constitution has 
declared.” 4 Wheat. 435. 

The reaction of the public to the McCulloch 
decision was divided sharply according to geog- 
raphy and political loyalties. In the North and 
East, there was support for the decision. The 
southern and western states were violent in 
their denunciation of the upholding of an in- 
stitution their people had come to regard as 
evil. In a letter from Chief Justice Marshall to 
Justice Story, Marshall stated, “The opinion of 
the bank case continues to be denounced by 
the democracy in Virginia. An effort is cer- 
tainly making to induce the Legislature which 
will meet in December to take up the subject 
and to pass resolutions not unlike those which 
were called forth by the Alien and Sedition 
Laws in 1799. Whether the effort will be suc- 
cessful or not may perhaps depend in some 
measure on the sentiments of our sister States. 
To excite this ferment, the opinion has been 
grossly misrepresented; and where its argument 
has been truly stated, it has been met by prin- 
ciples one would think too palpably absurd for 
intelligent men. But prejudice will swallow 
anything. If the principles which have been 
advanced on this occasion were to prevail, the 
Constitution would be converted into the old 
Confederation.” (As quoted in 1 Warren 515) 


The attack in Virginia was led by Thomas 
Jefferson, Judge Spencer Roane of the Court 
of Appeals, and James Madison. As Marshall 
had predicted, in 1819 the Virginia house en- 
tered a “most solemn protest” against the deci- 
sion and the principles contained in it, main- 
taining that the powers accorded the federal 
government under the decision are “eminently 
calculated to undermine the pillars of the Con- 
stitution itself, and to sap the foundations and 
rights of the State Governments,” and that a 
new tribunal should be created to adjudicate 
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questions of federal and state power. (1 War- 
ren 518) 


Ohio Criticism Severe 


Nowhere was the criticism of the decision 
more severe than in the state of Ohio and it 
became the leader in the fight against the Bank. 
A statute levying an annual tax of $50,000 on 
each branch of the Bank located within the 
state was passed by the Ohio legislature in 1819. 
State officials undertook to enforce the statute, 
disregarding the Supreme Court’s decision in 
McCulloch v. Maryland. The Bank sought pro- 
tection of its rights by securing an injunction to 
restrain Osborn, the Ohio Tax Auditor, from 
collecting the tax. Ignoring this order Osborn’s 
assistant demanded the tax and after a refusal, 
raided the Bank’s vaults by force, taking away 
over $120,000. The funds were given to the 
State Treasurer. 

Public opinion in other parts of the nation ran 
high against the action of Ohio, in this instance, 
including those Southern states which opposed 
the McCulloch decision. A strong States-Rights 
paper declared, “It is not for any of the States, 
much less individuals, to oppose force to the 
operation of the law, as settled by the authori- 
ties of the United States, however zealous we 
may be to bring about a different construction 
of it, through persons legally vested with power 
according to the Constitution to act in our name 
and in our behalf.” (quoted in 1 Warren, 531) 
Ohio newspapers indorsed the action. Mean- 
while the Bank instituted a suit in federal court 
to recover the funds from the Ohio officials. The 
Ohio legislature backed its officials and adopted 
an elaborate committee report which denied 
the right of the United States Supreme Court 
to pass upon the constitutionality of a state 
statute which had been upheld in the highest 
court of the state, expressed concurrence with 
doctrines of the Kentucky-Virginia Resolutions 
of 1798-1799, and rejected the “pretension” that 
the federal judges “were the sole expositors of 
the Constitution.” 1 Warren 536. The Ohio leg- 
islature also passed a statute “completely out- 
lawing the Bank” in Ohio (comparable to what 
it would do thirty years later as against the 
Federal Fugitive Slave Law). A set of resolu- 
tions was enacted for transmission to the other 
states, and the federal Congress which, among 
other items, recognized and approved the doc- 
trines of the Kentucky and Virginia Resolutions, 
protested the action of the federal court as in 
violation of the Eleventh Amendment, and pro- 


tested the action of the Supreme Court in Mc- 
Culloch v. Maryland in purporting to settle the 
political rights of “separate sovereign states”. 
Only the states of Virginia and Kentucky in- 
dorsed these resolutions. Congress paid no at- 
tention and the whole issue had largely subsided 
by the time the case got to the Supreme Court 
in 1824. 


Judgment Against Official Upheld 


Marshall’s opinion in Osborn v. Bank of the 
United States, 22 U.S. (9 Wheat.) 738, 6 L.Ed. 
204, (1824) upheld judgment against the state 
officials for the sums taken. No mention of the 
resolutions of the state legislature appear in the 
arguments of counsel or the court’s opinion. Al- 
though requested to do so, the Court refused to 
overrule or distinguish the principles announced 
in McCulloch v. Maryland. 

The Supreme Court decisions in Gibbons t. 
Ogden, 22 U.S. (9 Wheat.) 1, 6 L.Ed. 23 
(1824), invalidating a New York steamboat mo- 
nopoly, and in Brown v. Maryland, 25 U.S. (12 
Wheat.) 419, 6 L.Ed. 678 (1827), holding a 
Maryland license tax on importers unconstitu- 
tional are relevant to a study of the doctrine 
of state intérposition. In the latter case, Chief 
Justice Marshall for the court said: “It has been 
observed, that the powers remaining with the 
states may be so exercised as to come in conflict 
with those vested in congress. When this hap- 
pens, that which is not supreme must yield to 
that which is supreme. This great and universal 
truth is inseparable from the nature of things, 
and the constitution has applied it to the often 
interfering powers of the general and state gov- 
ernments, as a vital principle of perpetual op- 
eration.” 12 Wheat. 448. 

These decisions under the federal commerce 
power, along with the others of the Marshall 
court that have been mentioned, were viewed 
with fear and resentment by those who held a 
strong States-Rights point of view. Jefferson 
wrote in 1828, “We are undone unless we check 
these unconstitutional invasions of States-Rights 
by the Federal Judiciary.” (quoted in 1 Warren 
655). It was his plan that Congress should for- 
mally denounce views that it disagreed with and 
if the judges failed to adopt the congressional 
conclusion they should be impeached. 


‘Congressional Action Sought 


It is significant to note that during this period 
and in the years that followed bills were intro- 
duced at least ten times in the Congress to de- 
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prive the Supreme Court of its appellate juris- 
diction, in whole or in part. Such attacks were 
made in 1821, 1822, 1831, 1846, 1867, 1868, 1871, 
1872, and in 1882. However, in each case the 
bills failed, and the Supreme Court retained its 
jurisdiction. The attacks in the states on the 
same topic are indicated by this statement: “Be- 
tween 1789 and 1860 the courts of seven States 
denied the constitutional right of the United 
States Supreme Court to decide cases on writs 


of error to the State Courts—Virginia, Ohio, 
Georgia, Kentucky, South Carolina, California, 
and Wisconsin. The Legislatures of all these 
states (except California) and also of Pennsyl- 
vania and Maryland, formally adopted resolu- 
tions or statutes against this power of the Su- 
preme Court.” (Warren, Legislative and Judicial 
Attacks on The Supreme Court of the United 
States, 47 Am.L.Rev. 1, 161, at 3-4 (1913). 


X. South Carolina and Nullification 


Conflict of economic interest between South- 
ern states selling their cotton in foreign markets 
and Northern manufacturing states led to the 
events which gave further refinement (and a 
new name) to the doctrine of state interposi- 
tion. The Supreme Court was not directly in- 
volved. The contest was between South Caro- 
lina, Congress, and President Andrew Jackson. 
The occasion was the increasingly high tariffs 
enacted to “protect” the American market for 
the manufacturers located in the Northern states 
with resulting greater cost to the purchasers of 
such products. Between 1816 and 1828 new 
tariff bills were proposed in nearly every session 
of the Congress, the rates always being in- 
creased. The Tariff of 1828 was labeled the 
“Tariff of Abominations”. In the South feeling 
ran high against it, particularly in South Caro- 
lina. Leaders of South Carolina and elsewhere 
in the South declared that they were being com- 
pelled to support Northern industry at the ex- 
pense of their own people. Many of these 
leaders began to think and speak seriously of 
leaving the union. 


Calhoun’s Plan 


In 1828 Andrew Jackson was elected Presi- 
dent of the United States, with John Calhoun 
of South Carolina as vice-president. Calhoun 
was the most distinguished Southern statesman. 
He had been in Congress and in President Mon- 
roe’s cabinet. Biographers have labeled him 
“Nationalist” for the period of his life prior to 
1828. The rumbling of proposed secession in 
South Carolina concerned him deeply, but he 
would not risk an open break with his constit- 
uents in that state. He agreed with the domi- 
nant sentiment in his state condemning the 
tariff. He would not disagree with that same 
element which now strongly asserted the doc- 


trine of secession. While taking steps to prevent 
secession, Calhoun offered a substitute plan to 
the state in the form of the doctrine of nullifi- 
cation. As he viewed it the doctrine of nullifi- 
cation was a logical extension of the Jefferson 
and Madison premises as set forth in the Vir- 
ginia-Kentucky resolutions of 1798. Calhoun 
composed a document setting forth his views 
of nullification and had his friends present it 
to the South Carolina legislature. The report 
was not approved by the legislature, according 
to some historians, but it was “authorized” and 
one house ordered the printing of five thous- 
and copies. This document became known as 
the “South Carolina Exposition” and issued from 
the legislature in December, 1828. 


Deals With Tariff Issue 


At least half of the Exposition dealt with 
the tariff question. The Exposition maintained 
that the tariff of 1828 was “unconstitutional, un- 
equal, and oppressive, and calculated to corrupt 
the public virtue and destroy the liberty of the 
country.” See Bancroft, Calhoun and The South 
Carolina Nullification Movement (1928) at 
pages 40 and following. Also 1 South Carolina 
Statutes at Large 247 (1836). 


The Exposition went on to charge that the 
burdens of the tariff “are exclusively on one side 
and its benefits on the other” . . . “the interest 
of the two great sections. is opposed . . . the 
country is divided and organized into two great 
parties—the one sovereign, the other subject.” 
Then the Exposition asked how was the power 
of the majority to be checked? Answering, “No 
government, based on the naked principle that 
the majority ought to govern . . . can preserve 
its liberty even for a single generation.” Safety 
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demanded an adjudicating factor which was 
“found in the reserved rights of the States them- 
selves” a power to judge whether delegated 
powers have been exceeded, and this “clearly 
implies a veto or control, within its limits, on 
the action of the General Government, on con- 
tested points of authority; and this very control 
is the remedy which the Constitution has pro- 
vided to prevent the encroachments of the Gen- 
eral Government on the reserved rights of States 
.. . It is thus effectual protection is afforded to 
the minority, against the oppression of the ma- 
jority.” Bancroft, Calhoun, etc. pages 40 and 
following. 


Finally the Exposition ended with the warn- 
ing, “if the present usurpations and the pro- 
fessed doctrines of the existing system be per- 
severed in, after due forbearance on the part 
of the State . . . it will be her sacred duty to 
interpose; a duty to herself, to the Union—to 
the present, and to future generations—and to 
the cause of liberty over the world, to arrest 
the progress of a usurpation which, if not ar- 
rested, must, in its consequences, corrupt the 
public morals and destroy the liberty of the 
country.” Bancroft, Calhoun, etc., 47. 

Calhoun had joined the nullification move- 
ment late, but with the Exposition the move- 
ment gained momentum. It had started earlier 
under Dr. Thomas Cooper, president of South 
Carolina College, but it was Calhoun who gave 
the doctrine its most articulate statement. 
Robert S. Turnbull, meanwhile, was publishing 
a series of articles which were later collected 
in a small volume called The Crisis, which also 
won many converts to the “Nullifiers” as they 
came to be known. After the Exposition, the 
Nullifiers waited to see what stand would be 
taken by Jackson and the West. South Carolina 
had voted solidly for Jackson and Calhoun in 
the election of 1828 and it was thought that the 
President was at least sympathetic with the 
movement. 


Leads to Hayne-Webster Debate 


In December, 1829, Senator Foot of Con- 
necticut proposed a bill regarding limiting the 
sales of public lands. Senator Benton attacked 
the resolution as indicative of the long-standing 


hostility of the Northeast to the admission of. ° 


new states in the West. The spirited debate 
that followed led to the famous Hayne-Webster 
debate that took place in the United States Sen- 
ate from January 13, 1830, to the end of the 


month. The subject was the crucial issue before 
the country—nullification. 

Robert Y. Hayne, Senator from South Caro- 
lina, was a distinguished and popular orator. 
Daniel Webster, as Senator and Supreme Court 
advocate was as prominent as any political fig- 
ure of the time. He had long been an advocate 
of a strong federal system and his arguments 
before the Supreme Court were utilized by 
Chief Justice Marshall in many of his opinions. 
John C. Calhoun, as Vice-President of the 
United States, presided over the debate in the 
Senate. Hayne borrowed liberally from the 
language of Jefferson and Madison in the Ken- 
tucky and Virginia Resolutions of 1798 and his 
doctrine followed much the same line of reason 
utilized in those documents: “When it is in- 
sisted by the gentleman that one of the parties 
[Federal Government] has the power of decid- 
ing ultimately and conclusively upon the extent 
of its own authority, I ask for the grant of such 
power .. . It is not found there [referring to 
the Constitution]. The creating power is three- 
fourths of the States. By their decision, the 
parties to the compact have agreed to be bound, 
even to the extent of changing the entire form 
of the government itself; and it follows, of neces- 
sity, that, in case of a deliberate and settled dif- 
ference of opinion between the parties to the 
compact, as to the extent of the powers of 
either, resort must be had to their common su- 
perior—three-fourths of the States.” Bancroft, 
Calhoun, etc., p. 67. See also Congressional De- 
bates, 1829-30 at page 89. 

Webster's Reply 


Webster in reply declared: “The gentleman 
says, if there be such a power of final decision 
in the General Government, he asks for the 
grant of that power. Well, Sir, I show him the 
grant—I turn him to the very words—I show him 
that the laws of Congress are made Supreme; 
and that the judicial power extends, by express 
words, to the interpretation of these laws. In- 
stead of answering this, he retreats into general 
reflection, that it must result from the nature of 
things, that the States, being parties, must judge 
for themselves . . .”. Bancroft, page 67. “He 
has not shown, it cannot be shown, that the 
Constitution is a compact between the State 
governments. The Constitution itself, in its very 
front, refutes that proposition: it declares that 
it is ordained and established by the people of 
the United States. So far from saying that it is 
established by the governments of the several 
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States, it does not even say that it is established 
by the people of the several States; but pro- 
nounces tHat it is established by the people of 
the United States in the aggregate... 

“The Confederation was, in strictness, a com- 
pact; the States, as States, were parties to it. 
We had no other General Government . . . The 
people were not satisfied with it and undertook 
to establish a better . . . When they shall be- 
come dissatisfied with their distribution they 
can alter it. Their own power over the instru- 
ment remains... 

“He argues that, if we transgress, each State, 
as a State, has a right to check us... The 
gentleman's doctrines would give us a strange 
jumble of authorities and powers, instead of 
governments of separate and defined powers. 

“,. . Finally, Sir, the honorable gentleman 
says, that the States will only interfere, by their 
power, to preserve the Constitution. They will 
not destroy it, they will not impair it; they will 
only save, they will only preserve, they will only 
strengthen it! Ah, Sir, this is but the old story. .” 
Bancroft, 68-69; Congressional Debates, 1829- 
30, pp. 92-93. 

No conclusive results followed the debate and 
the protagonists each looked hopefully to fav- 
orable action from the West. President Jack- 
son’s sentiment against the Nullifiers was made 
clear at an assemblage of leading Democrats on 
Jefferson’s birthday in 1830. This was taken 
to reflect Western sentiment so the nullification 
movement considered that stronger measures 
were in order. 


Nullification Statute 


In the election of 1832 Van Buren became 
vice-president, and Calhoun undertook to lead 
the fight as Senator from South Carolina. In 
that state the nullification issue was the basis 
for the election of the legislature of in 1832. 
Immediately upon convening, the new legis- 
lature passed the “Statute of Nullification”. The 
statute declared the Federal Tariff Acts of 1828 
and 1832 “null, void, and no law, nor binding 
upon this State, its officers or citizens.” See 
Bancroft, p. 129. It further required all state 
officers to take an oath to support the statute 
and stated that all federal agents were for- 
bidden to collect the tariff in South Carolina 
after February 1, 1833. Appeal to the Supreme 
Court of the United States was denied and if 
the federal government used force in any way 
to coerce the citizens of the State into obedi- 
ence to the nullified laws, South Carolina would 


consider themselves absolved from all political 
connection with the other states and would pro- 
ceed to organize an independent government. 


Jackson Accepts Challenge 


President Jackson accepted the challenge stat- 
ing, “I consider the power to annul a law of 
the United States, assumed by one State, in- 
compatible with the existence of the Union, - 
contradicted expressly by the letter of the Con- 
stitution, unauthorized by its spirit, inconsistent 
with every principle on which it was founded, 
and destructive of the great object for which it 
was formed.” Quoted in Hicks, The Federal 
Union (2d ed. 1952) at p. 383. Implementing 
his speech with action, he sent a warship and 
seven revenue cutters to Charleston Harbor, 
and shortly thereafter asked Congress for spe- 
cific authority to deal with the problem in the 
form of a “force bill” enabling him to enforce 
the federal law as he saw fit by the use of the 
military. In the United States Senate the “force 
bill” met the strong opposition of Calhoun and 
those supporting the states-rights view, which 
delayed its passage. Henry Clay sought to ar- 
range the speedy enactment of a compromise 
tariff. The new tariff measure passed in three 
weeks with lowered rates. The Force Bill be- 
came law the same day as the Compromise 
Tariff. In South Carolina the same convention 
that had passed the Nullification Statute with- 
drew it, but to show that they had not retreated 
from their position they went through the formal 
procedure of “nullifying” the Force Bill. 


Restatement of Doctrine 


The Nullifiers succeeded in achieving their 
immediate ends in disposing of the “Tariff of 
Abominations” but the incident may seem incon- 
clusive as a test of the doctrine of nullification. 
A most articulate summation of the doctrine and 
its close relation to interposition is found in an 
address of Calhoun delivered at Fort Hill on 
July 26, 1831, from which the following ex- 
cerpts are taken: 

“The question of the relation which the 
States and General Government bear to each 
other is not one of recent origin. From the 
commencement of our system, it has divided 
public sentiment. Even in the Convention, 
while the Constitution was struggling into 
existence, there were two parties as to what 
this relation should be, whose different senti- 
ments constituted no small impediment in 
forming that instrument. 

“After the General Government went into op- 
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eration, experience soon proved that the ques- 
tion had not terminated with the labours of 
the Convention. The great struggle that pre- 
ceded the political revolution of 1801, which 
brought Mr. Jefferson into power, turned es- 
sentially on it, and the doctrines and argu- 
ments on both sides were imbodied and ably 
sustained: on the one, in the Virginia and 
Kentucky Resolutions, and the Report to the 
Virginia Legislature; and on the other, in the 
replies of the Legislature’ of Massachusetts 
and some of the other States. 


“These resolutions and this report, with the 
decision of the Supreme Court of Pennsyl- 
vania about the same time (particularly in 
the case of Cobbett, delivered by Chief Jus- 
tice McKean and concurred in by the whole 
bench), contain what I believe to be the true 
doctrine on this important subject .. . 


“The great and leading principle is, that the 
General Government emanated from the pe- 
ople of the several States, forming distinct 
political communities, and acting in their sep- 
arate and sovereign capacity, and not from all 
of the people forming one aggregate political 
community; that the Constitution of the 
United States is, in fact, a compact, to which 
each State is a party, in the character already 
described; and that the several States, or 
parties, have a right to judge of its infrac- 
tions; and in case of a deliberate, palpable, 
and dangerous exercise of power not dele- 
gated, they have the right, in the last resort, 
to use the language of the Virginia Resolu- 
tions, “to interpose for arresting the progress 
of the evil, and for maintaining, within their 
respective limits, the authorities, rights and 
liberties appertaining to them. 


“This right of interposition, thus solemnly 
asserted by the State of Virginia, be it called 
what it may—State-right, veto, nullification, or 
by any other name—I conceive to be the fun- 
damental principle of our system, resting on 
facts historically as certain as our revolution 
itself, and deductions as simple and demon- 
strative as that of any political or moral truth 
whatever; and I firmly believe that on its rec- 
ognition depends the stability and safety of 
our political institutions. 


“I am not ignorant that those opposed to the 
doctrine have always, now and formerly, re- 
garded it in a very different light, as anarchi- 


cal and revolutionary. Could I believe such,. 


in fact, to be its tendency, to me it would be 
no recommendation. I yield to none, I trust, 
in a deep and sincere attachment to our po- 
litical institutions and the union of these 
States... 


“With these strong feelings of attachment, 
I have examined, with the utmost care, the 
bearing of the doctrine in question; and so far 
from anarchical or revolutionary, I solemnly 
believe it to be the only solid foundation of 
our system, and of the Union itself; and that 
the opposite doctrine, which denies to the 
States the right of protecting their reserved 
powers, and which would vest in the General 
Government (it matters not through what de- 
partment) the right of determining, exclu- 
sively and finally, the powers delegated to it, 
is incompatible with the sovereignty of the 
States, and of the Constitution itself, consid- 
ered as the basis of a Federal Union.” 


* = = 


“, . » One General Government was formed 
for the whole, to which was delegated all the 
powers supposed to be necessary to regulate 
the interests common to all the States, leaving 
others subject to the separate control of the 
States, being, from their local and peculiar 
character, such that they could not be subject 
to the will of a majority of the whole Union, 
without the certain hazard of injustice and 
oppression.” 

= = * 


“Whenever separate and dissimilar interests 
have been separately represented in any gov- 
ernment; whenever the sovereign power has 
been divided in its exercise, the experience 
and wisdom of ages have devised but one 
mode by which such political organization 
can be preserved—the mode adopted in Eng- 
land, and by all governments, ancient and 
modern, blessed with constitutions deserving 
to be called free—to give to each co-estate 
the right to judge of its own powers, with a 
negative or veto on the acts of others, in order 
to protect against encroachments the interests 
it particularly represents .. . 


“So essential is the principle, that to with- 
hold the right from either, where the sovereign 
power is divided, is, in fact, to annul the divi- 
sion itself, and to consolidate in the one left 
in the exclusive possession of the right all 
powers of government; for it is not possible to 
distinguish, practically, between a government 
having all power, and one having the right to 
take what powers it pleases .. .” 


& + * 


“Should the General Government and a 
State come into conflict, we have a higher 
remedy: The power which called the General 
Government into existence, which gave it all 
its authority, and can enlarge, contract, or 
abolish its power at its pleasure, may be in- 
voked. 
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“The States themselves may be appealed 
to, three-fourths of which, in fact, form a 
power whose decrees are the Constitution it- 
self, and whose voice can silence all discon- 
tent. 

“The utmost extent, then, of the power is, 
that a State acting in its sovereign capacity, 
as one of the parties to the constitutional com- 
pact, may compel the government, created by 
that compact, to submit a question touching 
its infraction to the: parties who created it; to 
avoid the supposed dangers of which, it is 
proposed to resort to the novel, the hazardous, 
and, I must add, fatal project of giving to 
the General Government the sole and final 
right of interpreting the Constitution, thereby 
reversing the whole system, making that in- 
strument the creature of its will instead of a 
rule of action impressed on it at its creation, 
and annihilating, in fact, the authority which 
imposed it, and from which the government 
itself derives its existence.” 


* o a 


“It is a universal and fundamental political 
principle, that the power to protect can safely 
be confided only to those interested in pro- 
tecting, or their responsible agents—a maxim 
not less true in private than in public affairs. 
The danger in our system is, that the General 
Government, which represents the interests of 
the whole, may encroach on the States, which 
represent the peculiar and local interests, or 
that the latter may encroach on the former. 

“In examining this point, we ought not to 
forget that the government, through all its 
departments, judicial as well as others, is ad- 
ministered by delegated and_ responsible 
agents; and that the power which really con- 
trols, ultimately, all the movements, is not the 
agents, but those who elect or appoint them. 

oo o 2 


“The judges are, in fact, as truly the judicial 
representatives of this united majority, as the 
majority of Congress itself, or the President, 
is its legislative or executive representative; 
and to confide the power to the judiciary to 
determine finally and conclusively what pow- 
ers are delegated and what reserved, would 
be, in reality, to confide it to the majority, 
whose agents they are, and by whom they can 
be controlled in various ways; and, of course, 
to subject (against the fundamental principle 
of our system and all sound political reason- 
ing) the reserved powers of the States, with 
all the local and peculiar interests they were 
intended to protect, to the will of the very 
majority against which the protection was in- 
tended. Nor will the tenure by which the 
judges hold their office, however valuable the 
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provision in many other respects, materially 
vary the case. Its highest possible effect would 
be to retard, and not finally to resist, the will 
of the dominant majority.” 


od oe = 


“Against these conclusive arguments, as they 
seem to me, it is objected that, if one of the 
parties has the right to judge of infractions of 
the Constitution, so has the other; and that, 
consequently, in cases of contested powers be- 
tween a State and the General Government, 
each would have a right to maintain its opin- 
ion, as is the case when sovereign powers dif- 
fer in the construction of treaties or compacts, 
and that, of course, it would come to be a 
mere question of force. 


“The error is in the assumption that the 
General Government is a party to the con- 
stitutional compact. 


“The States, as has been shown, form the 
compact, acting as sovereign and independent 
communities. The General Government is but 
its creature; and though, in reality, a govern- 
ment with all the rights and authority which 
belong to any other government, within the 
orbit of its powers, it is, nevertheless, a gov- 
ernment emanating from a compact between 
sovereigns, and partaking, in its nature and 
object, of the character of a joint commission, 
appointed to superintend and administer the 
interests in which all are jointly concerned, 
but having, beyond its proper sphere, no more 
power than if it did not exist.” 


* % * 


“On no sound principle can the agents have 
a right to final cognizance, as against the prin- 
cipals, much less to use force against them 
to maintain their construction of their powers. 
Such a right would be monstrous, and has 
never, heretofore, been claimed in similar 
cases. 


“That the doctrine is applicable to the case of 
a contested power between the States and 
the General Government, we have the author- 
ity not only of reason and analogy, but of the 
distinguished statesman already referred to. 
Mr. Jefferson, at a late period of his life, after 
long experience and mature reflection, says, 
‘With respect to our State and Federal Gov- 
ernments, I do not think their relations are 
correctly understood by foreigners. They sup- 
pose the former are subordinate to the latter. 
This is not the case. They are coordinate de- 
partments of one simple and iritegral whole. 
But you may ask, if the two departments 
should claim each the same subject of power, 
where is the umpire to decide between them?” 





7 
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“Stripped of all its covering, the naked ques- 
tion is, whether ours is a federal or a consoli- 
dated government; a constitutional or absolute 
one; a government resting ultimately on the 
solid basis of the sovereignty of the States or 
on the unrestrained will of a majority; a form 
of government, as in all other unlimited ones, 
in which injustice, and violence, and force 
must finally prevail. 

“Let it never be forgotten that, where the 
majority rules without restriction, the minority 
is the subject; and that, if we should ab- 
surdly attribute to the former the exclusive 
right of construing the Constitution, there 
would be, in fact, between the sovereign and 
subject, under such a government, no consti- 
tution, or, at least, nothing deserving the 
name, or serving the legitimate object of so 
sacred an instrument. 

“How the States are to exercise this high 
power of interposition, which constitutes so 
essential a portion of their reserved rights that 
it cannot be delegated without an entire sur- 
render of their sovereignty, and converting our 
system from a federal into a consolidated gov- 
ernment, is a question that the States only are 
competent to determine. The arguments 


which prove that they possess the power, 
equally prove that they are, in the language 
of Jefterson, ‘the rightful judges of the mode 
and measure of redress.’ 

“But the spirit of forebearance, as well as 
the nature of the right itself, forbids a re- 
course to it, except in cases of dangerous in- 
fractions of the Constitution; and then only 
in the last resort, when all reasonable hope 
of relief from the ordinary action of the gov- 
ernment has failed; when, if the right to in- 
terpose did not exist, the alternative would 
be submission and oppression on one side, or 
resistance by force on the other.” 

= ad = 


“Its general recognition would, of itself, in 
a great measure, it not altogether, supercede 
the necessity of its exercise, by impressing on 
the movements of the government that mod- 
eration and justice so essential to harmony 
and peace, in a country of such vast extent 
and diversity of interests as ours; and would, 
if controversy should come, turn the resent- 
ment of the aggrieved from the system to 
those who had abused its powers (a point all- 
important), and cause them to seek redress, 
not in revolution or overthrow, but in refor- 
mation.” 


Xl. Georgia and The Indians 


In the meantime the State of Georgia became 
involved in one of the most serious instances of 
defiance ever to be presented to the Supreme 
Court of the United States. Although promises 
had been made to Georgia that the Indian 
tribes would be removed from her territory, the 
Cherokees had been allowed to remain in a 
great portion of western Georgia. These Indians 
had established a rather complex society.’ They 
had their own government, had constructed 
their own alphabet, and had formed their own 
courts of justice all within the territorial limits 
of the State of Georgia. Georgia in 1828 took 
action in the form of a bill that passed the legis- 
lature entitled “an act to add all the territory 
lying within the state occupied by the Cherokee 
Indians to the state and extend its laws over 
this territory.” A year later the legislature pas- 
sed another act to “annul all laws and ordi- 


nances made by the Cherokee nation of In-. 


dians . . .. See McKay, Georgia versus the 
United States Supreme Court, 4 Jour. of Pub. 
Law (1955) at page 293. 

A Cherokee named Corn Tassel killed another 


Indian in the confines of the territory claimed 
by the Cherokees. He was arrested by the 
Georgia authorities, tried, and sentenced to be 
hanged. Applications to the Supreme Court of 
the United States for a writ of error were made, 
but when the Governor of Georgia received the 
writ from the Supreme Court, he ignored it. 
Two days later Corn Tassel was hanged. Con- 
troversy about the power of the Supreme Court 
to issue a writ to the Georgia Court became a 
part of a determined (but unsuccessful) effort 
in 1831 for Congress to take away the Supreme 
Court’s appellate jurisdiction to review state 
courts. The Cherokee nation had brought an 
original action before the Supreme Court to 
have their rights adjudicated. However, in 
Cherokee Nation v. Georgia, 30 U.S. (5 Peters) 
1, 8 L.Ed. 25 (1831), Chief Justice Marshall 
averted a further clash with the Georgia au- 
thorities by holding that the Supreme Court had 
no jurisdiction to entertain the suit, since the 
Cherokee Nation was neither a domestic nor 
a foreign state under Article Three of the Con- 
stitution. 
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Georgia License Laws 


In 18380 the Georgia legislature enacted new 
laws requiring that all white persons who 
wished to live among the Cherokees must first 
obtain a license for that privilege from the 
State of Georgia. Acting under licenses issued 
by the President of the United States, two white 
missionaries entered the Cherokee territory. 
They were arrested, convicted and sentenced by 
the Georgia courts. Their appeal to the United 
States Supreme Court was followed by a writ 
of error to the Georgia court. This writ was 
transmitted to the legislature by the Governor 
where it inspired heated protest. This time the 
jurisdiction of the Supreme Court had been suc- 
cessfully invoked, but Georgia did not even 
bother to defend the suit. Rebellious resolutions 
of the Georgia legislature included the follow- 
ing: 

“Any attempt to reverse the decision of the 
Superior Court . . . by the Supreme Court 
of the United States, will be held by this State 
as an unconstitutional and arbitrary interfer- 
ence in the administration of her criminal 
laws and will be treated as such. That the 
State of Georgia will not compromit her dig- 
nity as a sovereign State, or so far yield her 
rights as a member of the Confederacy, as 
to appear in, answer to, or in any way become 
a party to any proceedings before the Su- 
preme Court, having for their object a re- 
versal or interference with the decisions of 
the State Courts in criminal matters.” (quoted 
in 2 Warren, 754). 


U.S. Rights Affirmed 


Thus in Worchester v. Georgia, 31 U. S. (6 
Peters) 515, 8 L.Ed. 483, (1832), Chief Justice 
Marshall could no longer avoid deciding the 
issue. Determining that the court had juris- 
diction, Marshall stated, “the acts of Georgia 
are repugnant to the constitution, laws, and 
treaties of the United States. They interfere 
forcibly with the relations established between 
the United States and the Cherokee nation, the 
regulation of which, according to the settled 
principles of our constitution, are committed ex- 
clusively to the government of the Union... 
reversed and remanded.” 6 Peters 561. 


There were demands from Whig papers that 
Jackson see to it that the Court’s orders were 
enforced. Some of the newspapers supporting 
President Jackson criticized the Court’s deci- 
sion as an infringement of States-Rights and the 
President himself is reputed to have said, “Well, 
John Marshall has made his decision, now let 
him enforce it.” One eminent authority has ob- 
served that Jackson “did not in fact, refuse to aid 
in enforcing the Court’s decision; and the charge 
. . . that Jackson actually defied the Court’s de- 
cree is clearly untrue.” (1 Warren 759) 

Marshall himself was dismal over the out- 
look, however, and he wrote to Justice Story, 
in September, 1832: “I yield slowly and reluc- 
tantly to the conviction that our Constitution 
cannot last . . . The Union has been prolonged 
thus far by miracles. I fear they cannot con- 
tinue.” (as quoted in 1 Warren 769) 


Defiance Ends 


By 1833 the picture changed. Jackson’s posi- 
tion against nullification and the Force Bill 
directed against South Carolina also led to an 
end of the defiance of Georgia officials. The 
missionaries were pardoned by the Governor of 
Georgia upon the withdrawal of their suit and 
this crisis in the Court’s history passed. The 
courts of Georgia apparently did not change 
their sentiments, for as late at 1854 it was de- 
clared, “[We are] co-equal and co-ordinate 
with the Supreme Court of the United States, 
and not inferior and subordinate to that Court.” 
(Padelford, Fay ¢ Co. v. Mayor and Aldermen 
of Savannah, 14 Ga. 438, 506 (1854)). 

After the Civil War, in connection with pro- 
tests against the Reconstruction Acts, the Su- 
preme Court of Georgia no longer maintained 
the position it had previously announced. In 
Wrought Iron Range Co. v. Johnson, 84 Ga. 754, 
759, 11 S.E. 233, 235 (1890) the Georgia court 
said: “After the State has. yielded to the federal 
army, it can well afford to yield to the federal 
judiciary . . . The doctrine of co-equality and 
co-ordination between the Supreme Court of 
Georgia and the Supreme Court of the United 
States, so vigorously announced by Benning, 
J., in Padelford v. Savannah . . ., regarded now 
from a practical standpoint, seems visionary.” 


XII. States-Rights In The North and West During 1850's 


The power of the United States Supreme 
Court to review (and perhaps reverse) the ac- 


tion of the state courts on questions arising 
under the Constitution and Federal statutes was 
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challenged in Ohio and California in the 1850's 
in addition to the major storm that developed 
in connection with slaves. Resentment against 
the Supreme Court’s decision in Piqua Branch 
v. Knoop, 57 U.S. (16 How.) 369, 14 L.Ed. 977 
(1854) and Dodge v. Woolsey, 59 U.S. (18 
How.) 831, 15 L.Ed. 401 (1856) (invalidating 
an Ohio constitutional provision) led to great 
delay in carrying out the Supreme Court’s man- 
date. The Chief Justice of the Ohio Supreme 
Court dissented from obedience to the mandate 
and, while sitting in a state district court case, 
wholly denied the validity of the appellate jur- 
isdiction of the United States Supreme Court as 
conferred under the Federal Judiciary Act. 2 
Warren 255. 


California 


In 1854 the Supreme Court of the newly-ad- 
mitted state of California refused to allow a 
writ of error to the Supreme Court of the United 
States to a party desiring to appeal from the 
state court’s decision: 


“The question of power between the Fed- 
eral and State Judiciary has been fully dis- 
cussed on both sides, by some of the ablest 
intellects which our country has produced. 

“In approaching the subject, therefore, 
after much consultation, we think that little 
else is left for us to do but to adopt the opin- 
ions of the one side or the other. At an early 
period, Hamilton in the Federalist, and after- 
wards Story and Johnson in the case of Mar- 
tin’s Heirs v. Hunter’s Lessee, have given us 
the argument in favor of the extent of power 
claimed for the Federal Judiciary. This was 
followed by the same reasoning in the former 
Judge’s Commentaries on the Constitution. 

“On the other side of the question we have, 
in the case above stated, the exposition of 
the Supreme Court of Virginia and argument 
of Mr. Calhoun in his Discourse on the Con- 
stitution and Government of the United 
States. 

“We have read carefully on both sides, and 
convinced, as we are, by the reasoning of the 
latter, we are forced to the adoption of his 
conclusions. We have considered the sugges- 
tion, that the power claimed has been ac- 
quiesced in by most, if not all of tRe other 
States, and generally without any attempt to 
question or resist it; but we see no sufficient 
reason in this fact for the surrender of a 
power which belongs to the sovereignty we 
represent, involving an assumption of that 
power by another jurisdiction in derrogation 
of that sovereignty. We think, too, that tke 
acquiescence in this usurpation of the Federal 


Tribunal under an Act of Congress, not war- 

ranted by the Constitution, is not so much 

owing to a conviction of its propriety as it is 
to the high character of the Court and the 
general correctness of its decisions.” Johnson 

vs. Gordon 4 Calif. 868, 369 (1854). 

The California Legislature passed an act the 
next year requiring compliance with the review 
provisions of the Federal Judiciary Act of 1789 
and making it a crime for a state judge or clerk 
not to comply therewith. Warren, Legislative 
and Judicial Attacks on The Supreme Court, 47 
American Law Review 177 (1918). The prob- 
lem continued to receive attention in the Cali- 
fornia court, however. In Ferris v. Coover, 11 
Calif. 175 (1858), the majority opinion expressly 
recognized the validity of the Federal Judiciary 
Act and said: 


“. . . We do not propose, nor is it neces- 
sary for us to go into an examination of the 
question so fully and elaborately discussed, as 
to constitutionality of this section of the act. 
The argument upon that’ question has long 
since been exhausted. The intellects and the 
various and profound learning of the ablest 
jurists and statesmen of the Union, on one 
side or the other of this mooted question, have 
been called into requisition, and nothing new 
could now be said in support of or in opposi- 
tion to the validity of this law. It is enough 
for us to say that a long course of adjudica- 
tion by courts of the highest authority, State 
and National, commencing almost from the 
foundation of the Government, and the ac- 
quiescence of nearly all the State Govern- 
ments, in all of their departments, have given 
to this doctrine a recognition so strong and 
authentic that we feel no disposition to deny 
it at this late day, even if the reasons for suc 
denial were more cogent than they seem to 
us to be.” 


The dissenting opinion of Chief Justice Terry 
‘of the California Court felt that little signifi- 
cance should be accorded to the precedents es- 
tablished under Marshall: 


“... It has never been admitted in Virginia, 
has always been repudiated by Georgia, and 
has lately been questioned by several other 
States. The decisions of the United States 
Supreme Court, on this question embody the 
political principles of a party which has 
passed away ... The force and authority of 
the opinions of the Supreme Court of the 
United States upon the questions of jurisdic- 
tion, as well as all others of a political nature, 
is much weakened by the consideration that 
the political sentiments of the Judges in such 
cases necessarily gave direction to the deci- 
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sions of the Courts. The Legislative and Ex- 
ecutive power of the Government has passed, 
or was rapidly passing into the hands of men 
entertaining opposite principles. Regarding 
the Judicial as the conservative department, 
believing the possession by the General Gov- 
ernment of greater powers than those ex- 
pressly granted by the Constitution to be ab- 
solutely necessary to its stability, they sought, 
by a latitudinarian construction of its provi- 
sions, to remedy the defects in that instru- 
ment, and by a course of judicial decisions 
to give direction to the future policy of the 
Union.” 11 Calif. 183, 184. 

“... Hoary usurpation of power and juris- 
diction on the part of the Federal Judiciary, 
or time-honored encroachments on the re- 
served rights of the sovereign states, are en- 
titled to no additional respect on account of 
their antiquity, and should be as little re- 
warded by the State tribunals as if they were 
but things of yesterday.” 11 Calif. 186. 

Fugitive Slave Laws 


The major development of the period signifi- 
cant in a study of interposition was the action 
of many Northern states in connection with the 
Federal Fugitive Slave Laws. “The doctrines 
formerly advocated by South Carolina were now 
maintained by the anti-slavery party in the 
North, and its newspapers openly counseled 
disobedience to the Federal Courts and to the 
Federal laws.” 2 Warren 259. Proposals in Con- 
gress to protect federal officials from state court 
action in connection with the performance of 
their duties were opposed in 1855 by leaders of 
the newly-formed Republican Party. 

“In opposition to its passage, the Virginia 
and Kentucky Resolutions of 1798-1799 were 
cited with approval, and all the State-Rights 
doctrines, against which the Whig Party had 
fought from 1800 to 1840, were now adopted 
by the anti-slavery men with ardor.” (2 War- 
ren 264.) 

Resentment in Wisconsin 


Particularly in Wisconsin, feeling was strong 
against the enforcement of the Fugitive Slave 
Act and it was widely asserted that the Jaw was 
unconstitutional. In 1852 a Negro slave named 
Glover ran away from his master and took a 
job near Racine, Wisconsin. Two years later his 
master discovered his whereabouts and, follow- 
ing the procedure of the Fugitive Slave Act, 
asked the United States Marshal of the district 
to have Glover returned. Pursuant to the au- 
thority granted him under the Federal statute, 


the marshal arrested Glover and had him placed 
in jail in Milwaukee. 

The citizens of the area were incensed. Led 
by Sherman M. Booth, an abolitionist news- 
paper editor, they broke into the jail and res- 
cued Glover. He was never recaptured. Booth 
was arrested for aiding the escape of the slave 
by the federal marshal, but, before his trial in 
federal court, the Wisconsin state court ob- 
tained his release, by issuing a writ -of habeas 
corpus directed at the Federal marshal. The 
Wisconsin court discharged the prisoner, hold- 
ing that the Fugitive Slave Act was unconstitu- 
tional as Congress had no power to legislate 
such a statute. 

The federal authorities took the case to the 
Supreme Court of the United States which af- 
firmed the result because of procedural defects, 
not on the constitutional grounds. 


Ableman vs. Booth 


In July of 1854 the federal marshal again 
brought charges against Booth. After trial and 
conviction in the federal court, the Supreme 
Court of Wisconsin again secured and upheld 
the release of the federal prisoner on the same 
grounds that they had used before. Writs of 
error were taken to the Supreme Court of the 
United States. United States v. Booth, 59 U.S. 
(18 How.) 476, 15 L.Ed. 464 (1856); Ableman 
v. Booth, 59 U.S. (18 How.) 479, 15 L.Ed. 465 
(1856). The Wisconsin Supreme Court directed 
its clerk to make no return, having decided that 
the United States Supreme Court had no power 
to review a state court judgment, the Federal 
Judiciary Act granting that power being uncon- 
stitutional. The Supreme Court reversed the 
state court. Ableman v. Booth, 62 U.S. (21 
How.) 506, 16 L.Ed. 169 (1859). In upholding 
Booth’s conviction, Chief Justice Taney’s opin- 
ion included much that is relevant to a study of 
state interposition: 

“It will be seen, from the foregoing state- 
ment of facts, that a judge of the supreme 
court of the state of Wisconsin, in the first of 
these cases, claimed and exercised the right 
to supervise and annul the proceedings of a 
commissioner of the United States, ... and 
that this exercise of power by the judge was 
afterwards sanctioned and affirmed by the 
supreme court of the state. 

“In the second case the state court has gone 
a step farther, and claimed and exercised jur- 
isdiction over the proceedings and judgment 
pf a district court of the United States, and 
upon a summary and collateral proceeding, 
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by habeas corpus, has set aside and annulled 
its judgment .. .” 21 How. 518-514. 

“And it further appears that the state court 
have not only claimed and exercised this juris- 
diction, but have also determined that their 
decision is final and conclusive upon all the 
courts of the United States, and ordered their 
clerk to disregard and refuse obedience to the 
writ of error issued by this court, pursuant 
to the act of Congress of 1789, to bring here 
for examination and revision the judgment of 
the state court. 


[New Propositions] 


“These propositions are new in the jurispru- 
dence of the United States as well as of the 
states; and the supremacy of the state courts 
over the courts of the United States, in cases 
arising under the Constitution and laws of the 
United States, is now for the first time as- 
serted and acted upon in the supreme court 
of a state. 


“The supremacy is not, indeed, set forth 
distinctly and broadly, in so many words, in 
the printed opinions of the judges. It is in- 
termixed with elaborate discussions of differ- 
ent provisions in the fugitive slave law, and 
of the privileges and power of the writ of 
habeas corpus. But the paramount power of 
the state court lies at the foundation of these 
decisions; for their commentaries upon the 
provisions of that law, and upon the privileges 
and power of the writ of habeas corpus, were 
out of place, and their judicial action upon 
them without authority of law, unless they 
had the power to revise and control the pro- 
ceedings in the criminal case of which they 
were speaking; and their judgments, releasing 
the prisoner, and disregarding the writ of er- 
ror from this court, can rest upon no other 
foundation. 

“If the judicial power exercised in this in- 
stance has been reserved to the states, no 
offense against the laws of the United States 
can be punished by their own courts, without 
the permission and according to the judgment 
of the courts of the state in which the party 
happens to be imprisoned; for, if the supreme 
court of Wisconsin possessed the power it has 
exercised in relation to offenses against the 
act of Congress in question, it necessarily 
follows that they must have the same judicial 
authority in relation to any other law of the 


United States. And, moreover, if the power is. 


possessed by the supreme court of the state of 
Wisconsin, it must belong equally to every 
other state in the Union, when the prisoner is 
within its territorial limits; and it is very cer- 
tain that the state courts would. not always 


agree in opinion; and it would often happen, 
that an act which was admitted to be an of- 
fense, and justly punished, in one state, would 
be regarded as innocent, and indeed as praise- 
worthy, in another. 


[“Inevitable” Result Foreseen] 


“It would seem to be hardly necessary to 
do more than to state the result to which these 
decisions of the state courts must inevitable 
lead. It is, of itself, a sufficient and conclusive 
answer; for no one will suppose that a gov- 
ernment which has now lasted nearly seventy 
years, enforcing its laws by its own tribunals, 
and preserving the union of the states, could 
have lasted a single year, or fulfilled the high 
trusts committed to it, if offenses against its 
laws could not have been punished without 
the consent of the state in which the culprit 
was found. 

“The judges of the supreme court of Wis- 
consin do not distinctly state from what.source 
they suppose they have derived this judicial 
power. There can be no such thing as judicial 
authority, unless it is conferred by a govern- 
ment or sovereignty, and if the judges and 
courts of Wisconsin possess the jurisdiction 
they claim, they must derive it either from the 
United States or the state. It certainly has not 
been conferred on them by the United States; 
and it is equally clear it was not in the power 
of the state to confer it, even if it had at- 
tempted to do so; for no state ean authorize 
one of its judges or courts to exercise judicial 
power, by habeas corpus or otherwise, within 
the jurisdiction of another and independent 
government. And although the state of Wis- 
consin is sovereign within its territorial limits 
to certain extent, yet that sovereignty is lim- 
ited and restricted by the Constitution of the 
United States. And the powers of the general 
government, and of the state, although both 


_ exist and are exercised within the same terr- 


torial limits, are yet separate and distinct 
sovereignties, acting separately and inde- 
pendently of each other, within their respec- 
tive spheres. And the sphere of action ap- 
propriated to the United States is as far 
beyond the reach of the judicial process issued 
by a state judge or a state court, as if the line 
of division was traced by landmarks and mon- 
uments visible to the eye. . . 21 How. 514-516. 


[Depends on Constitution] 


“But, as we have already said, questions of 
this kind must always depend upon the 
Constitution and laws of the United States, 
and not of a state. The Constitution was not 
formed merely to guard the states against 
danger from foreign nations, but mainly to 
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secure union and harmony at home; for if 
this object could be attained, there would be 
but little danger from abroad; and to accom- 
plish this purpose, it was felt by the states- 
men who Sane the Constitution, and by the 
people who adopted it, that it was necessa 
that many of the rights of sovereignty which 
the states then possessed should be ceded to 
the general government; and that, in the 
sphere of action assigned to it, it should be 
supreme and strong enough to execute its 
own laws by its own tribunals, without inter- 
ruption from a state or from state authorities. 
And it was evident that anything short of this 
would be inadequate to the main objects for 
which the government was established; and 
that local interests, local passions or prejud- 
ices, incited and fostered by individuals for 
sinister purposes, would lead to acts of aggres- 
sion mel injustice by one state upon the rights 
of another, which would ultimately terminate 
in violence and force, unless there was a com- 
mon arbiter between them, armed with power 
enough to protect and guard the rights of all, 
by appropriate laws, to be carried into execu- 
tion peacefully by its judicial tribunals. 

“The language of the Constitution, by 
which this power is granted, is too plain to 
admit of doubt or to need comment. It de- 
clares that ‘this Constitution, and the laws of 
the United States which shall be passed in 
pursuance thereof, and all treaties made, or 
which shall be made, under the authority of 
the United States, shall be the supreme law 
of the land and the judges in every state shall 
be bound thereby, anything in the Constitu- 
tion or laws of any state to the contrary not- 
withstanding.’ 


[Need for Judicial Power] 


“But the supremacy thus conferred on this 
government could not peacefully be main- 
tained, unless it was clothed with judicial 
power, equally paramount in authority to 
carry it into execution; for if left to the courts 
of justice in the several states, conflicting de- 
cisions would unavoidably take place, and 
the local tribunals could hardly be expected 
to be always free from the local influences of 
which we have spoken. And the Constitution 
and laws and treaties of the United States, 
and the powers granted to the Federal gov- 
ernment, would soon receive different inter- 
pretations in different states, and the gov- 
ernment of the United States would soon 
become one thing in one state and another 
thing in another. It was essential, therefore, 
to its very existence as a government, that it 
should have the power of establishing courts 
of justice, altogether independent of state 
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power, to carry into effect its own laws; and 
that a tribunal should be established in which 
all cases which might arise under the Consti- 
tution and laws and treaties of the United 
States, whether in a state court or a court of 
the United States, should be finally and con- 
clusively decided. Without such a tribunal, it 
is obvious that there would be no uniformity 
of judicial decision; and that the supremacy 
(which is but another name for independ- 
ence), so carefully provided in the clause of 
the Constitution above referred to, could not 
possibly be maintained peacefully, unless it 
was associated with this paramount judicial 
authority. 

“Accordingly, it was conferred on the gen- 
eral government, in clear, precise and com- 
prehensive terms. It is declared that its judi- 
cial power shall (among other subjects enum- 
erated) extend to all cases in law and equity 
arising under the Constitution and laws of 
the United States, and that in such cases, as 
well as the others there enumerated, this 
court shall have appellate jurisdiction both as 
to law and fact, with such exceptions and 
under such regulations as Congress shall 
make. The appellate power, it will be ob- 
served, is conferred on this court in all cases 
or suits in which such a question shall arise. 
It is not confined to suits in the inferior courts 
of the United States, but extends to all cases 
where such a question arises, whether it be 
in a judicial tribunal of a state or of the 
United States. And it is manifest that this 
ultimate appellate power in a tribunal created 
by the Constitution itself was deemed essen- 
tial to secure the independence and supre- 
macy of the general government in the sphere 
of action assigned to it; to make the Consti- 
tution and laws of the United States uniform, 
and the same in every state; and to guard 
against evils which would inevitably arise 
from conflicting opinions between the courts 
of a state and of the United States, if there 
was no common arbiter authorized to decide 
between them. 

“The importance which the framers of the 
Constitution attached to such a tribunal, for 
the purpose of preserving internal tranquility, 
is strikingly manifested by the clause which 
gives this court jurisdiction over the sovereign 
states which compose this Union, when a 
controversy arises between them. Instead of 
reserving the right to seek redress for injustice 
from another state by their sovereign powers, 
they have bound themselves to submit to the 
decision of this court, and to abide by its 
judgment. And it is not out of place to say, 
here, that experience has demonstrated that 
this power was not unwisely surrendered by 
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the states; for in the time that has already 
elapsed since this government came into ex- 
istence, several irritating and angry contro- 
versies have taken place between adjoining 
states, in relation to their respective bounda- 
ries, and which have sometimes threatened to 
end in force and violence, but for the power 
vested in this court to hear them and decide 
between them. 


[Same Purposes Indicated] 


“The same purposes are clearly indicated 
by the different language employed when 
conferring supremacy upon the laws of the 
United States, and jurisdiction upon its courts. 
In the first case, it provides that ‘this Con- 
stitution, and the laws of the United States 
which shall be made in pursuance thereof, 
shall be the supreme law of the land, and 
obligatory upon the judges in every state.’ 
The words in italics show the precision and 
foresight which marks every clause in the in- 
strument. The sovereignty to be created was 
to be limited in its powers of legislation, and 
if it passed a law not authorized by its enum- 
erated powers, it was not to be regarded as 
the supreme law of the land, nor were the 
state judges bound to carry it into execution. 
And as the courts of a state, and the courts of 
the United States, might, and indeed certainly 
would, often differ as to the extent of the 
powers conferred by the general goyernment, 
it was manifest that serious controversies 
would arise between the authorities of the 
United States and of the states, which must 
be settled by force of arms, unless some tri- 
bunal was created to decide between them 
finally and without appeal. 


“The Constitution has accordingly pro- 
vided, as far as human foresight could pro- 
vide, against this danger. And in conferring 
judicial power upon the Federal government, 
it declares that the jurisdiction of its courts 
shall extend to all cases arising under “this 
Constitution” and the laws of the United 
States—leaving out the words of restriction 
contained in the grant of legislative power 
which we have above noticed. The judicial 
power covers every legislative act of Con- 
gress, whether it be made within the limits 
of its delegated powers, or be an assumption 
of power ee the grants in the Constitu- 
tion. 


[Protection for States] 


“This judicial power was justly regarded as 
indispensable, not merely to maintain the su- 
premacy of the laws of the United States, but 
also to guard the states from any encroach- 
ment upon their reserved rights by the gen- 


eral government. And as the Constitution is 
the fundamental and supreme law, if it ap- 
pears that an act of Congress is not pursuant 
to and within the limits of the power assigned 
to the Federal government, it is the duty of 
the courts of the United States to declare it 
unconstitutional and void. The grant of judi- 
cial power is not confined to the administra- 
tion of laws passed in pursuance to the provi- 
sions of the Constitution, nor confined to the 
interpretation of such laws; but, by the very 
terms of the grant, the Constitution is under 
their view when any act of Congress is 
brought before them, and it is their duty to 
declare the law void, and refuse to execute 
it, if it is not pursuant to the legislative 
powers conferred upon Congress. And as 
the final appellate power in all such questions 
is given to this court, controversies as to the 
respective powers of the United States and 
the states, instead of being determined by 
military and physical force; are heard, in- 
vestigated, and finally settled, with the-calm- 
ness and deliberation of judicial inquiry.” 21 
How. 517-520. 


Wisconsin Resolution 


After the decision in Ableman v. Booth the 
United States marshal asked for the prisoner 
now in the hands of the Wisconsin authorities, 
but the writ was refused. Protests against the 
decision in Wisconsin resulted in the Wisconsin 
legislature passing resolutions in 1859, from 
which the following excerpt is taken: 


“Resolved: That the government formed by 
the Constitution of the United States was not 
made the exclusive or final judge of the ex- 
tent of the powers delegated to itself; but 
that as in all other cases of compact among 
pasties having no common judge, each p 

as an equal right to judge for itself as we 
of infractions as of the mode and measure of 
redress . . . that the several states which 
formed that instrument, being sovereign and 
independent, have the unquestionable right 
to judge its infraction, and that a positive 
defiance by these sovereignties of all unau- 
thorized acts done or attempted to be done 
under color of that instrument is the right 
remedy.” As quoted in 11 Mich. L. Rev. at 
191. (See Gregory, A Historical Judicial 
Controversy, 11 Mich.L.Rev. 179 (1918). 


The action of Wisconsin was heralded with 


* enthusiasm in the other Northern states in which 


anti-slavery feeling ran high. In the South 
there was firm approval of the action of the 
United States Supreme Court. This reversal 
in the political philosophies espoused in the 
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different sections of the country led Carl Schurz 
to write in 1907: 

“The Republican party went to the very 
verge of Nullification, while the Democratic 
party .. . became an ardent defender of the 
Federal power. . . . Thus in the North, as 
well as in the South, men’s sympathies with 
regard to slavery shaped and changed their 
political doctrines and their constitutional 
theories. In the South, it was State-Rights 
or the supremacy of the Federal power, as 
the one or the other furthered the interests 
of slavery; in the North, it was State-Rights 
or the supremacy of the Federal power, as 
one or the other furthered the interests of 
freedom.” (As quoted in 2 Warren 344, 345.) 


Use of Interposition 


The position of the Supreme Court was un- 
doubtedly greatly weakened by the stand taken 
in Wisconsin and the other states where aboli- 
tionist sentiment was strong. The extreme con- 
tempt for the Court at the time in these states, 
and the assumption that it was deeply biased 
in favor of the South and slavery had followed 
the decisions in the Dred Scott Case, 60 U.S. 
(19 How.) 398, 15 L.Ed. 691 (1857). These 
sentiments were confirmed and deepened by 
this decision in Ableman v. Booth. Ten of these 
states took steps to suspend within their borders 
the operation of the Fugitive Slave Laws. It 
was undoubtedly the most extensive and effec- 
tive use of the doctrine of state interposition 
and nullification of Federal law. Such moves 


were rationalized and defended on the basis of 
the Kentucky-Virginia Resolutions and other 
States-Rights materials and sources. It is of 
interest that Lincoln’s stated position, during this 
period at least, as to the Supreme Court’s de- 
cisions, was not in accord with these nullifying 
actions: 


“Judicial decisions have two uses: first, to 
absolutely determine the case decided, and 
secondly, to indicate to the public how other 
similar cases will be decided when they arise. 
For the latter use, they are called ‘precedents’ 
and ‘authorities’. We believe as much as 
Judge Douglas (perhaps more) in obedience 
to, and respect for, the judicial department 
of government. We think its decisions on 
constitutional questions, when fully settled, 
should control not only the particular cases 
decided, but the general policy of the country, 
subject to be disturbed only by Amendments 
of the Constitution, as provided in that in- 
strument itself. More than this would be 
revolution. But we think the Dred Scott de- 
cision is erroneous. We know the Court that 
made it has often overruled its own decisions, 
and we shall do what we can to have it over- 
rule this. We offer no resistance to it.” (As 
quoted in 2 Warren 330, 331.) 


Nevertheless, on the eve of the war it is of some 
significance that the same historical materials 
were being invoked by the abolitionists in the 
North and the secessionists in the South to sup- 
port their respective positions. 


XIll. Secession and War 


After 1860 sentiments in the South moved 


portant in a study of interposition to notice 
that the leaders in secession cited the same 
historical materials and used many of the same 
basic premises as those that are vital to the 
doctrine of interposition. At the same time there 
are significant differences between the conclu- 
sions and procedures regarded as appropriate 
under the two doctrines. It was really the states 
who were supreme, the secessionists said. The 
states had ratified the Constitution, and just as 
each of these states had ratified the Constitu- 
tion in their respective sovereign capacities, so 
each could leave in the same peaceful and 
sovereign manner. 

President Buchanan, following the opinion of 
his Attorney General, J. S. Black, on December 


8, 1860, told Congress that there was no right 
in the United States government to resist seces- 
sion by force, but that if the States unlawfully 
captured property belonging to the federal 
government located within the state’s borders, 
then the federal government could probably 
use force to recapture it. Buchanan gave Madi- 
son credit for this basis of construing the Con- 
stitution, mentioning the Kentucky-Virginia 
Resolutions by name, and in particular pointing 
to the ideas asserted by Madison in his report 
to the Virginia legislature following the pass- 
ing of the Virginia Resolution of 1798. Seces- 
sion leaders in Southern states had already 
formed a plan for action. The state legislature 
was to call for a constituent convention of the 
type that had ratified the Constitution in the 
first instance and, by majority vote of all mem- 
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bers attending, withdraw all the powers the 
state had previously granted to the federal 
government. Action along these lines was taken 
in the Southern states shortly after Lincoln's 
election. 


Secession Legality Settled 


The outcome of the conflict that ensued is 
regarded by all as having settled by military 
power the legality of secession. Most authori- 
ties have assumed that it also represented a 
decision of broader scope. One historian has 
said: 

“Lincoln and his contemporaries inter- 
preted the victory of the North as primarily 
a triumph of nationalism over states’ rights, 
or perhaps, more accurately, state sovereignty. 


That the Union was now in fact ‘one and 
indivisible, whatever theoretical views some 
individuals might continue to hold, was gen- 
erally acknowledged, even by the defeated 
South. Incidentally, the institution of slavery, 
which had made the doctrine of state sover- 
eignty its chief constitutional defense, was 
also brought to an end.” Hicks, The Federal 
Union (2d ed. 1952) 616. 
The Thirteenth, Fourteenth and _ Fifteenth 
Amendments to the Federal Constitution gave 
structural effect to the conceptions of govern- 
mental power and policy prevailing in this era 
immediately following the conflict. This has 
not prevented a tremendous body of litigation 
questioning where lines are to be drawn under 
these Amendments. 


XIV. Conclusion 


If the broader implications of the topic were 
to be explored, it would be necessary to in- 
clude in this study a vast amount of material 
related to the period since 1865, since it is obvi- 
ous that the question of the rights and powers 
of the states relative to those of the federal 
government -has received and will continue to 
receive much attention. Up until the present, 
however, the doctrine of state interposition has 
not been treated as having significance during 
this period. There have been instances of delay 
in implementing, or protests against mandates 
of the Supreme Court of the United States or 
protests against Congressional action, of course. 
Experience under the federal prohibition laws 
would hardly be classed as involving official 
state interposition against federal power. The 
Supreme Court was extensively attacked in some 
quarters for its restrictive views as to the con- 
stitutionality of “social-welfare” type legisla- 
tion, particularly from 1923 to 1986. This led 
to serious discussions of restrictions on its power 
and of methods of obviating its pronounce- 
ments. See Fite & Rubinstein, “Curbing the 
Supreme Court—State Experiences and Federal 
Proposals”, 35 Mich.L.Rev. 762 (1937). The 
far-reaching proposals in these instances tended 
to emanate from Congress and the President 
or by way of formal constitutional amendment 


rather than by utilization of state interposition. . 


Principles of Ableman v. Booth 

In examining the legal materials pertinent to 
this subject in its broader aspects, it would un- 
doubtedly be appropriate to consider virtually 


all of those cases which have taised the question 
of “occupation of the field” by federal statute 
and regulation as well as those which question 
the validity of a state tax or regulation affect- 
ing interstate commerce. Practical limitations 
prevent the Study covering points of interest 
in these by-paths. However, two decisions of 
the Supreme Court would appear to be much 
more directly in point in considering the doc- 
trine of interposition. In Tarble’s Case, 80 U.S. 
(13 Wall.) 897, 20 L.Ed. 597 (1872) the Su- 
preme Court made clear that the principles 
announced by Chief Justice Taney in Ableman 
v. Booth, discussed above, were still controlling 
in the matter of federal-state relationships, al- 
though slavery was no longer an issue and Chief 
Justice Taney himself had been the object of 
greatest hatred by many of the Northern leaders. 


Authority of State 

In Massachusetts v. Mellon, 262 U.S. 447, 48 
S.Ct. 597, 67 L.Ed. 1078, decided in 1923, the 
Supreme Court dealt with the authority of a 
state to question on behalf of its citizens the 
constitutionality of a federal law. In that case 
the legislature of Massachusetts had directed 
that the suit be brought by the state in its own 
behalf and as a representative of its citizens. 
The attack was made upon the Maternity Act 
(a federal grant-in-aid statute), it being claimed 
that it was a usurpation of power not granted 
to Congress by the Constitution—an attempted 
exercise of the power of local self-government 
reserved to the states by the Tenth Amendment. 
The Supreme Court found no merit in the com- 
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plaint of the state insofar as it attempted to 
sue in its own behalf, since it was found that, 
under this particular act, nothing would be done 
within a state except as the state consented. 
Mr. Justice Sutherland’s opinion for the Su- 
preme Court deals specifically with the question 
of whether or not the suit might be maintained 
by the state as the representative of its citizens. 
He declared that Massachusetts had no standing 
to raise the question in this capacity, since 
these same citizens were also citizens of the 
United States. In other words, the court held 
that the rights of citizens of the United States 
who reside in the territorial limits of Massachu- 
setts, under the federal constitution and federal 
laws can not be claimed or represented by the 
state government. “In that field it is the United 
States, and not the State, which represents them 
as parens patriae when such representation be- 
comes appropriate; and to the former, and not 
to the latter, they must look for such protective 


measures as flow from that status.” 262 U.S. 
486. 
= = = & 

The purpose of this Study has been to present 
the more significant materials that would need 
to be looked to in evaluating the present day 
status of the doctrine of interposition. It is 
not the purpose of the Study to engage in such 
evaluation, but to give the reader enough- in- 
formation to permit him to judge for himself. 
It can be observed, however, that the declara- 
tions and pronouncements of the Supreme 
Court of the United States appear rather con- 
sistently to have declared invalid the premises 
which are needed to give legitimate status to 
state interposition. It must be borne in mind, 
however, in opposition to this conclusion, that 
an essential tenet of the interposition doctrine 
challenges the basic authority of the Court to 
make any final determination with regard to 
these matters. 
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